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IN THE SUPREME COURT OF ALABAMA

RONALD PATRICK SWINEY

Appe I l ant

v s .

STATE OF ALABA}4A

Appel l-ee

MOTION TO ADD FACTS

Comes now Ronald Patr ick Swiney,  the Appel lant  in

the case as sty led above and moves th is  Honorable Court  to

add the facts at tached at  the Statement of  the Facts

at tached hereto,  and as grounds would show ;

1 .  Tha t  you r  appe l l an t  i s  no t  sa t i s f i ed  w i t h  t he

fac ts  s ta ted  in  the  op in ion .

2 .  That  your  appe l lan t  w ishes  to  add the  fac ts

a t t ached  he re to .

3 .  Tha t  t h i s  ac t i on  i s  au tho r i zed  by  Ru le  39 . . .

A . R . A p p . P

4.  That  the  fac ts  a t tached here to  i s  a  verba t im copy

of  the facts at tached to the Mot ion To Add Facts submit ted

wi th the Appl j -cat ion For Rehear ing,  and the Appl icat ion For

Rehear ing was deni€d,  the Mot ion To Add Facts overru led.



_ y{HEREFORE,

Swiney prays that

wil l  be added to

c a s g .

the premises considered, Rona1d Patrick

the Statement Of The Facts attached hereto

the Opinion of the Appellate Court in this

Attorney for Appellant



Sta tement  Of  The,  Fac ts

A Pet i t ion  fo r  Re l ie f  f rom Conv ic t ion  or

Sen tence  (Pu rsuan t  t o  Ru le  32 ,  A la .  R .  c r lm .  p .  )  was  f i t ed

on  Augus t  13  by  Pa t r i c k  Sw iney .  (  C .1 )  The  Ru le  32  pe t i t i on

sought  re l ie f  f rom h is  conv ic t ion  fo r  Cap i ta l  Murder ,  the

murde r  o f  two  o r  more  peop le .  (  C .  3 )  The  two (2 )peop le  who

were  shot ,  to  death  are  Bet . ty  Swiney ,  the  w i fe  o f  Pat r i ck

Swiney  and her  fo rmer  husband,  Rona ld  Pate  (  C .  60  )  a  Ru le  32

pe t i t i on  had  ea r l i e r  been  f i l ed  by  Pa t r i c k  Sw iney  a l l eg ing

ine f fec t i ve  ass is tance o f  couns€ l ,  wh ich  pr io r  Ru le  32  was

den ied  on  Janua ry  28 ,  1993  (  C .  4  )

Th is  ins tan t  Ru le  32  Pet i t ion  p leads  tha t  Pat r i ck

Swiney has newly d iscovered evidence that  was not  known at

the  t ime o f  t r j -a l  o r  in  any  o ther  p roceed ing ,  cou ld  no t  have

been ear l ie r  d iscovered/  a re  new fac tua l  mat te rs ,  and tha t

th is  newly  d iscovered ev idence proves  tha t  Pat r i -ck  Swiney  is

ac tua l l y  innocent  o f  the  c r ime fo r  wh ich  he  was conv ic ted .

He fu r t .her  p leads  tha t  the  newly  d iscovered ev idence,  i f

known at  t ,he t ime of  the t r idJ,  would have resul ted in a

d i f f e ren t  ou t come  a t  t he  t , r i a l  o f  t he  case .  (  c . 6 )

The spec i f i c  newly  d iscovered ev idence is  sc ien t i f i c



ev idence concern ing  ana lys is  o f  a  spec i f i c  type  o f  f i rearm,

the type of  f i rearm that  was used in the commission of  the

o f f ense .  The  spec i f i c  f i r ea rm i s  t he  22  ca l i be r  r i f l e  (

C .  33  )  .  Th i s  pa r t . i cu la r  t es t  was  t he  f  i r s t  r epo r ted  by  D r .

J o n  J .  N o r d b y  o n  J u l y  2 , 2 0 0 3  (  C . 3 3 ) a n d  i s  b a s e d  o n

in fo rmat ion  conta ined in  a  research  pub l ica t ion  pub l ished in

May ,  2003 ,  t he  Jou rna l  o f  Fo rens i c  Sc iences  [ JFS ,  vo l .  48 ,

no  .  3 ,  pp .  538 -553 ,  May  ,  2003  I  .  The  new ly  d i scove red

ev idence was d iscovered by  the  use  o f  ex is t . ing  sc ien t i  f  i c

equlpment us ing a unique and di- f  f  erent test in order to

per fo rm a  new type o f  tes t  o f  gun shot  res idue.  The

equipment.  used inc ludes the Scanning Electron Microscope

(SEM),  combined w i th  equ ipment  wh ich  a l lows E lec t ron

Dispers  j -on  Sampl ing  (EDS )  ,  combined w i th  the  use  o f  In f  ra

Red  Spec t . r oscopy  (  IR  Spec t roscopy )  .  (  C  . 21  A )  .  ( he rea f  t e r '

the  "new tes t "  )  .

A sunmary of  test  procedures was stated in the

af f idav i ts  and tes t  repor ts  submi t ted  as  ev idence.  An

ear l ie r  tes t  to  de tec t  gunshot  res idue was the  dermal

n i t r a t e  t e s t .  (  C .  2 7 2 j .  T h i s  e a r l i e r  t e s t  f e a t u r e d  t h e

use o f  co t ton  swabs w iped over  the  sk in  o f  a  suspec ted

shooter ,  then tes t ing  the  swabs fo r  the  presence o f  gunshot
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These f i rs t  descr ibed tes ts ,  the  dermal  n i t ra te

tes t  and the  "o ld  tes t "  were  inadequate  to  p roduce a  va l - id

resul t  on gun shot  res idue produced by 22 cal iber  a i l lmuni t ion

a t  the  t ime th is  o f fense was commi t ted  on  December  10 ,  198?.

( c . 6 2 ) .

The present  tes t ,  w i th  the  descr ip t i ve  t i t le  o f

Scann ing  E lec t , ron  Mic roscope (  SEM)  ,  combined w i th  E l -ec t ron

D ispe rs ion  Samp l i ng  (EDS) ,  and  I n f ra  Red  Spec t roscopy  ( IR

spec t roscopy )  ( he re ina f t e r  t he  "new  tes t " ) i s  capab le  o f

detect ing the presence of  gun shot  res idue wi th a h igh

degree o f  cer ta in ty  and re l iab i l i t y .  Th is  enhanced

re l iab i l i t y  i s  based in  par t  on  the  use  o f  recent  techno logy

which measures the wavelength of  an e lectronic c loud,  and

p r o d u c e s  a  v i s i b l e  t e s t  r e s u l t .  (  C  .  z - l I J  .  P a r t s  o f  t h i s

"new tes t "  were  deve loped th roughout ,  the  1990 's  bu t  has  on ly

recent ly  cu lmina ted  in  the  f  ina l -  "new tes t  "  as  repor ted  in

the  p redecesso r  t es t  i n  May ,  2003 ,  deve loped  i n  i t s  p resen t

f o r m  b y  D r .  N o r d b y  1 n  J u l y ,  2 0 0 4 .  (  C . 2 7 2 ) .

There  was sc ien t i f i c  tes t ing  o f  gun shot  res idue

a t  t he  t ime  o f  t he  a r res t  o f  Pa t r i c k  Sw iney .  The  t es t i ng

t o o k  p l a c e  s o o n  a f t e r  t h e  s h o o t i n g .  (  C .  7 S ) .  T h e  t e s t i n g

tha t  was  conducted  was the  "o ld  tes t "  wh ich  tes ted  fo r  the



_presence of  the chemical  e lement ant imony.  (  C.  17 )  .  The

test  was performed by the Alabama Department of  Forensic

Sc iences  and the  methodo logy  used fo r  the  tes t ing  was tha t

cot ton swabs were rubbed over the hands of  Patr ick Swiney.

(  C . -17 )  .  The cot ton swabs were then t .ested to determine i f

there was any t race of  ant imony in the gunshot  res idue lef t

on  the  hands o f  Pat r i ck  Swiney .  (  C .  '7 '7  
)  .  The tes t ,  d id  no t

reveal  the presence of  any ant imony and no fur ther  test ing

of  gun shot  res idue was done by the Department of  Forensic

S c i e n c e s . (  c . ' 7 7 ) .

The cot ton swabs that  were used for  the test

conducted by the State have now been "1ost  or  destroyed" by

t h e  S t a t e .  (  C .  7 5 ) .  T h e  t r i a l  C o u r t  t o o k  n o t e  o f  t h e  f a c t

that  the swabs cannot  be located and that  the swabs cannot

b e  t e s t e d  u s i n g  t h e  " n e w  t e s t . "  (  C . 2 4 1 ) .  T h e  c o t t o n  s w a b s

are  a  red  her r ing .  Whi le  the  swabs wou ld  be  an  "exLra"

there  i  s  adequate  phys  ica1  ev idence to  be  tes ted  .  There  i  s

the  ac tua l  r i f le  tha t  may have been used to  shoot  Bet ty

Swiney  and Rona ld  Pate ,  to  inc lude expended car t r idges ,  and

a magaz ine  conta in ing  seven (  7  )  car t r idges  tha t  have never

b e e n  f i r e d .  (  C . 9 0 )  .  T h e r e  i s  a l s o  a  j a c k e t ,  s h i r l ,  p a i r  o f

b l ue  j eans ,  and  a  pa i r  o f  "N i ke "  b rand  t enn i s  shoes .  (
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C .  9 0 )  .  These physical  i tems were evidence at  t , r ia l  ,  have

been preserved,  and are avaj- l -able for  nondestruct ive

t , es t i ng .  (  C .  90  )  .  The  t r i a l  cou r t  den ied  Pa t r i c k  Sw iney '  s

reques t  t o  t es t  t hese  i t ems .  (  C .  247  J  .  The  t r i a l  Cou r t

he ld ;

Even i f  good cause is  demonstrated a t r ia l  court
i  s  not  required to order d i  scove TY ,  but  t 'may

exerc ise  i t s  inherent  au thor i ty  to  o rder
d iscovery  in  a  p roceed ing  fo r  pos t -conv ic t ion
r e l i e f . "  C i t a t i o n  f r o m  E x  p a r t e  L a n d ,  7 7 5  S o . 2 d
84 '7 ,852  (  A la .  2A00 )  .  Fo r  a  my r i ad  o f  r easons '
Swiney has not  demonstrated good cause for  h is
r e q u e s t e d  d i s c o v e r y .  (  C , 2 4 8 )  .

The type of  t ,est ing done by Dr.  Nordby in connect ion

wi th  th is  case s ta r ted  w i th  a  r i f le  o f  the  same type,  make,

and model  as the r i f le  that  was used to k i l1  Bet ty  Swiney

and Rona ld  Pate .  Th i -s  r i f  Ie  i s  a  Char te r  Arms 22 ca l iber

AR-?  r j - f l e .  (  C .L45 ) .  The re  was  no  con t rove rsy  abou t  t he

t ype  o f  r i f l e  used .  The  t es ted  r i f l e  was  f i r ed  e igh t  t imes

in  an  enc losed space,  the  enc losed space be ing  the  same s ize

as the roon in the Swiney house,  where the shoot ing actual ly

t o o k  p l a c e .  (  C . 2 7 8 , 3 0 7 ) .  T h e  s h o o t e r  i n  t h i s  t e s t  w o r e  a

su i t  made o f  Tyvek ,  a  neut ra l  fabr ic  sea led  pr io r  to  the

t e s t  f l r i n g ,  t h e n  s e a l e d  u n t i l  t e s t e d .  (  C . 2 7 8 ) .  T h e

resu l ts  o f  the  tes t  f i r ing  proved tha t  gun shot  res idue was
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