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RONALD PATRICK SWINEY

Appe 1l_ ant

v s .

STATE OF ALABAMA

APPELLEE

CTRCUTT COURT OF SHELBY COUNTY , ALABAMA

S .  C .  N o .

PET{TrON FOR WRIT OF CFRTTORART

TO THE SUPREME COURT OF'ALABAMA:

Comes your  Pet i t ioner  Rona ld  Pat r i ck  Swiney ,  and

pet i t ions  th is  Cour t  fo r  a  Wr i t  o f  Cer t i -o rar i  to  i ssue to

the Court  Of  Cr iminal  Appeals in the above sty led cause

unde r  Ru le  39 rA .  R .  App .  p ,  and  shows  the  f o r l ow ing ;

1 .  Pe t i t i one r  su f f e red  a  j udgmen t  deny ing  re l i e f

on  a  Ru le  32 ,  A1a .  R .  C r im .  P .  Pe t . i t i on  w i t hou t  a  hea r i ng  i n

the Circui t  Court  of  Shelby County,  Atabarrrd r  on March 5,

2004.  The Court  Of  Cr iminal  Appeals af f i rmed the judgment

on January  - l  
,  2005.  An App l ica t ion  For  Rehear ing  was f i led

on  Janua ry  20 ,  2005 ,  and  den ied  on  Feb rua ry  ! ! , 2005 .

2 -  A copy of  the opin ion of  the appel late court ,  is

a t tached to  th is  pe t i t ion  wh ich  shows the  Cour t  o f  Cr imina l



_Appea l s  case  t o  be  CR-03 -1163 .

3 .  Pe t i t i one r  a l l eges  as  g rounds  f o r  i s suance  o f  t he

wr i t  t he  f o l l ow ing :

I  .  The  bas i -  s  o f  t h i  s  pe t i t i on  f  o r  t he  wr i t  i s  t ha t .  t he

dec i s ion  o f  t he  appe l l a te  cou r t  i s  i n  con f l i c t  w i th  a  p r i o r

dec i s ion  o f  t he  Supreme Cour t  on  the  same po in t  o f  l aw .  I n

i t s  p resen t  dec i s ion  the  appe l l a te  cou r t  he ld ;

In  o ther  words ,  because tes ts  d id  no t  revea l
the  presence o f  GSR on Swiney ,  s  person or
c lo th ing ,  the  resu l ts  were  he ld  to  be
inconc lus ive .  Accord ing  to  Swiney ,  new
techn iques  es tab l i shed in  2003 concern i -ng
detec t ion  o f  gunshot  res idue (here ina f te r  GSR)
proved tha t  an  absence o f  GPR (s ic )  f rom
swiney 's  person cannot  be  merery  inconc lus ive  as
to  whether  he  f i red  the  le tha1 gunshoLs,  bu t  i s
de f in i t i ve  in  showing tha t  he  d id  no t .

f  n  the  case o f  Cour tau lds  F ibers  ,  Inc  .  v  .  Lqqrg ,

[ M s .  1 9 1 ! 9 9 6 ,  s e p t e m b e r  1 5 ,  2 0 0 0 ]  s o . 2 d  ( A I a  .  2 0 0 0  )

the Supreme Court  held;

However ,  th is  Court  has not  abandoned
the \ \  general  acceptance" Lest  s tated in E' rye v
U n i t e d  S t a t e s ,  2 A 3  F .  1 0 1 3 ,  1 0 1 - 4  ( D . C .  C i r .
7923 )  ,  and i t  has not  adopted the Daubert
s tanda rd  i n  c i v i l  cases .  (  c i t a t i - ons  om i t t ed )  .

Cour tau lds  ob j  ec ts  to  Dr .  Oehme'  s
tes t imony  because  he  has  no  sc ien t i f i c
l i t ,e ra tu re  to  suppor t  h is  op in lons .  Because he
has no  sc ien t i f i c  l i te ra tu re  to  suppor t  h is
op in j -ons ,  cour tau lds  c la ims there  was "no  va l id
sc ien t i f i c  bas i s "  f o r  h i s  op in i ons  and  t he
tes t i -mony is  there fore  inadmiss ib le  under
Dauber t .  However  ne i ther  the  Frve  tes t  nor  the
Daube rt s t anda rd appl j_ e s to Dr . Oehme ' s



tes t imony .  rns tead th is  i ssue is  cont ro l led  by
Ru le  7  A2 ,  A1a .  R .  Ev id .  ,  wh i ch  p rov ides  :

t ' I  f  s c i en t i f  i c ,  t echn i ca l ,  o r  o the r
spec ia r i zed  know ledge  w i l l  ass i s t  t he  t r l e r  o f
fact  to understand the evidence or  to determine
a  f ac t  i n  i s sue  I  a  w i t ness  qua l i f i ed  as  an
exper t  by  knowledgeT sk i I I s ,  exper ience,
t ra in iog ,  o r  educat ion ,  f rdy  tes t i f y  there to  in
the  fo rm o f  an  op in ion  or  o therw ise . , ,
Rule 7 02 does not  reguire an expert  to have
sc ien t i f i c  l i te ra tu re  to  suppor t  h is  o r  her
op in ion .  .  .  The nar row in te rpre ta t ion  o f  Ru le  7  az
advocated by courtaulds would bar  physic ians
f rom tes t i f y ing  about  a  d i f fe ren t ia r  d iagnos is
a  d iagnos is  based upon ru l ing  ou t  a l l  o ther
causes .  (  C i t ,a t . ions  omi t ted)  .

Dr .  Oehme'  s  opin ions der ived f rom
knowledge,  sk i l l ,  and  t ra in ing  he  has  rece ived
through h is  years  o f  exper ience.  Th is  i s  a l l
that  is  required under RuIe 1 02 .

These s ta tements  o f  the  law are  1n  conf l i c t  and the

issue is  wh ich  ho ld ing  shou ld  be  fo l lowed on  th is  p r inc ip le

o f  l a w .

I I .  The  bas i s  o f  t h i s  pe t i t i on  f o r  t he  w r i t  i s  t ha t

the  dec is ion  o f  the  appe l la te  cour t  i s  in  conf l i c t  w i th  a

pr io r  dec is ion  o f  the  appe l la te  cour t  on  the  same po in t  o f

l aw .  I n  i t s  p resen t  dec i s i on  t he  appe l - l a te  cou r t  he ld ;

rn  o ther  words ,  because tes ts  d id  no t  revea l
t he  p resence  o f  GSR on  Sw iney ' s  pe rson  o r
c lo th ing ,  the  resu l ts  were  he ld  to  be
inconc lus ive .  Accord ing  to  Swiney ,  new
techn iques  es tab l i shed in  2003 concern ing
detec t ion  o f  gunshot  res idue (here ina f te r  GSR)
proved tha t  an  absence o f  GpR (s ic )  f rom
swiney 's  person cannot  be  mere ly  inconc lus ive  as
to  whether  he  f i red  the  le tha l  gunshots ,  bu t  i s



def in i t l ve  in  showing tha t  he  d id  no t .

I n  t h e  c a s e  o f  S t 4 t e , v .  F r e e n a n ,  6 0 5  S o . 2 d  t Z S g ,

1259 (A la .  Cr im.  App.  ,  tgg7)  t f re  appe l la te  cour t  he ld ;

Freeman 's  a l lega t ions  concern ing  the  ju ror  ( tha t
the foreman of  the j  ury g 'ave admit tedly fa lse
in fo rmat ion  on  vo i r  d j - re  )  cons t i tu tes  newly
d iscovered ev i -dence,  s  ta te  v .  G iJber t  ,  5  6g
s o .  2 d  8 7  6  ( A r a .  c r i m .  A p p .  1 9 9 0  )  ,  a n d  t h e r e f  o r e
i t  was  no t  p rocedu ra l l y  ba r red  by  Ru l_e  3z . z  (a )
( 4 )  a n d  ( 5 ) .  j d .

These s ta tements  o f  the  law are  in

i -ssue is  which hold ing shoul-d be fo l lowed

o f  l a w .

conf l i c t  and the

on th is  p r inc lp le

I I f .  T h e  b a s i s  o f  t h i s  p e t i t i o n  f o r  t h e  w r i t  i s  t h a t

the  dec is ion  o f  the  appe l la te  cour t  i s  in  conf l i c t  w i th  a

pr io r  dec is ion  o f  the  appe l la te  cour t  on  the  same po in t  o f

law '  f  n  i t s  p resent  dec is  j -on  the  appe l la te  cour t  he ld ;

For  a  myr iad  o f  reasons ,  Swiney  has  no t
demonstrated good cause for  h is  requested
d i scove ry . F i r s t ,  Sw iney ' s  c l a ims  a re  ba r red
by  the  s ta tu te  o f  l im i ta t ions  wh ich  must  be
app l i ed  as  a  ma t te r  o f  . . j u r i sd i c t i on . "
(C i ta t ion  omj_ t ted)  .  Second,  the  reques ted  i tems

were  ava iLab le  fo r  tes t ing  when he  l i t iga ted  h is
f i rs t  Ru le  32  pe t i t ion .  Th i rd ,  the  techno log ies
tha t ' s  one  he  s ta tes  he  i s  go ing  t o  use  i n
tes t ing  the  regues ted  i tems were  ava i labre  when
he  l i t i ga ted  h i s  f i r s t  Ru le  32  pe t l t i on .  f ou r th ,
sw lney  has  no t  demonst ra ted  how tes t ing  any  o f
these i tems w i l l  p rove  h is  innocer rce .



-  f n  t h e  c a s e  o f  6 9 9  S o . 2 d  g T g ,  9 3 0

(A Ia .  C r im .  App .199? )  t he  appe l l a te  cou r t  he ld ;

In the event  that  the c i rcui t  judge has personal
knowledge o f  the  ac tua l  fac ts  under ly ing  K ing ,  s
c la im,  he  may deny  the  a l leqat ion  w i thout
fu r ther  p roceed ings  as  long as  he  s ta tes  the
reason fo r  the  den ia l  in  a  wr i - t ten  order .

These s ta tements  o f  the  law are  in  conf l i c t  and the

issue is  wh ich  ho ld ing  shou ld  be  fo lLowed on th is  p r inc ip le

o f  l a w .

r v .  The  bas i s  o f  t h i s  pe t i t l on  f o r  t he  w r i t  i s

tha t  the  dec is ion  o f  the  appe l la te  cour t  i s  in  conf l i c t  w i th

a  pr io r  dec is ion  o f  the  appe l la te  cour t  on  the  same po in t  o f

law.  In  i t s  p resent  dec is ion  the  appe l - la te  cour t  he ld ;

For  a  myr iad  o f  reasons ,  Swiney  has  no t
demonstrated good cause for  h is  reguested
d i  scovery . F i rs t ,  Swiney '  s  c l -a ims are  bar red
by  the  s ta tu te  o f  l im i ta t ions  wh ich  must  be
appl  ied as a matter  of  . .  j  ur i  sd ict ion .  , ,
(C i ta t ion  omi t ted)  .  Second,  the  regues ted  i tems

were  ava i lab le  fo r  tes t ing  when he  l i t iga ted  h is
f i r s t  Ru le  32  pe t i t i on .  Th i rd ,  t he  t echno log ies
tha t '  s  one he  s ta tes  he  i  s  g ro ing  to  use  in
tes t ing  the  regues ted  i tems were  ava i lab le  when
he  l i t i ga ted  h i s  f  i r s t  Ru le  32  pe t i t i o r r .  f ou r th .
swiney has not  demonstrated how test ing any of
these i tems w i l l  p rove  h is  innocence.

f n  t he  case

(A l a .  C r im .App  .  , 2001 )

o f  M a r t i n  v .  S t a t e , 8 3 9  S o .  2 d  6 6 5 ,

the appel late court  held;

the  d isc losure  o f  excu lpa tory
evidence to a defendant  even i f

"Brady reguires
and impeachment



the evidence is  known
inves t iga tors  and no t

on l y  t o  po l i ce
to  the  prosecutor .  "  ,

These s ta tements  o f  the  law are  in  conf l i c t  and t .he

issue is  wh ich  ho ld ing  shou ld  be  fo l lowed on  th is  p r inc ip le

o f  l a w .

V .  The  bas i s  o f  t h i s  pe t i t i on  f o r  t he  w r i t  i s  t ha t

the  dec is j -on  o f  the  appe l la te  cour t  i s  j -n  conf l i c t  w i th  a

pr io r  dec is ion  o f  the  Un i ted  Sta tes  Supreme Cour t  on  the

same  po in t  o f  l aw .  I n  i t s  p resen t  dec i s i on  t he  appe l l a te

cour t  he ld ;

Swiney 's  pe t i t ion  does  no t  make any  conten t ions
of  "newly  d iscovered ev idence"  tha t  a re  re levant
to the test  per formed by the Department of
fo rens ic  sc iences  in  7987 or  to  the  conc lus i -ons
tha t  were  reached.

r n  t h e  c a s e  o f  K y J e s  v .  w h i t l e y ,  5 1 4  u . s .  4 ! 9 ,  4 3 9

( 19 95 )  t r re uni tes states supreme court  n 'er-d;

Thus,  where re levant  ev idence does not  reach the
j u r y  e i t h e r  a s  a  r e s u r t  o f  t h e  s t a t e r s  f a i l u r e
t o  d i s c l o s e  o r  a s  a  r e s u l t  o f  t h e  d e f e n s e ' s
fa i l u re  t o  d i scove r ,  r e l i e f  i s  wa r ran ted  whe re
cumula t ive  cons idera t ion  o f  a l l  o f  the  ev idence
which dj-d not reach the j  ury undermj_nes
con f i dence  i n  t he  resu l t  o f  t he  t r i a l .  The  i ssue
is whether the undi-sc losed evid.ence could have
mat te red  to  the  j  u ry '  s  eva lua t ion  o f  whether  a
reasonab l -e  doubt  ex is ted .

These s ta tements  o f  the  law are  in  conf l i c t  and the



- i ssue is  wh ich  ho ld ing  shou ld  be  fo l lowed on  th is  p r i -nc ip le

o f  1 a w .

V I  .  The  bas i s  o f  t h i s  pe t i t i on  f o r  t he  w r i t  j - s  t ha t

the  dec is i -on  o f  the  appe l la te  cour t  i s  in  conf l i c t  w i th  a

pr io r  dec is ion  o f  the  Supreme Cour t  on  the  same po in t  o f

Iaw.  fn  i t s  p resent  dec is ion  the  appe l la te  cour t  he ld ;

sw iney 's  Ru le  32  pe t i t ion  was cons idered upon
submi-ss ion of  af f idavi ts  and exhib i ts  .  The
c i rcu i t  cour t  den ied  swiney 's  pe t i t ion  on  the
procedural  grounds that  the pet i t ion was
s u c c e s s i v e  (  R u l e  3 2 . 2  ( b )  ,  l a .  R .  C r i m .  p .  )  ,
f i l ed  ou ts ide  the  l im i ta t ions  per iod  (  Ru le
3 2 . 2  ( c ) , A l a .  R ,  c r i m .  p .  ) ,  d i d  n o t  c o n s t i t u t e
newly  d iscovered ev  j -dence (  Ru le  32  .2  (e  )  ,  A1a .
R -  c r im .  P .  ) ,  and  cou rd  have  been  ra i sed  a t
t r ia l  and on  d i rec t  appea l  (  Ru les  32 .2
( 3 ) a n d ( 5 )  , A l a .  R .  C r i m .  p . )

r n  t he  case  o f  Ex  pa r te  Ga rdene r t  [Ms .  1030309 ,

Janua ry  27  ,  200  4 l  _  So .2d  _  (A la .  20A4)  t he  Sup reme  Cou r t

he ld ;

- . . [ W ] e  h e r e b y  s u s p e n d  t h e  p r o v i s i o n s  o f  R u l e  3 9
( g )  a n d  ( h )  ,  A l a .  R .  A p p .  p . ,  a l l o w i n g  t h e
defendant ,  t ,o  f i le  a br ief  and we sunlmar i ly  grant
the  wr i t .  .  .  The t ime w i th in  wh ich  Gardener  was
regu i red  to  f i l -e  h is  Ru le  32  pe t i t ion  began to
run on the date the court  of  cr iminal  Appears
i ssued  1 t s  ce r t i f i ca te  o f  j udgmen t ,  Ma rch  23 ,
20AL  I  wh i ch  was  t he  t r i gge r i ng  da te .

These s ta tements  o f  the  law are  in  confL ic t  and the

issue is  wh ich  ho ld ing  shou ld  be  fo l lowed on  th is  p r inc ip le



_ o f  l a w .

Pe t i t i one r  r espec t f u l r y  r egues t s  t ha t  a f t e r  a

pre l im inary  examinat ion ,  the  wr i t  o f  cer t io ra r i  be  gran ted

and that  th is  Court  proceed under i ts  ru les to rev j -ew the

mat ' ters complained of  ,  and to reverse the j  udgrment of  the

Court  Of  Cr j -minal  Appeal  s ,  and f  or  such other re l  ie  f  as

pet i t ioner  may be  en t i t led .

I  cer t i f y  tha t  I  have th is  day  served cop ies  o f  th is

pe t i t i on  and  t he  b r i e f  on  a l l  o the r  pa r t i es  t o  t he  appea l

the Court  of  Appeals and the Court ,  of  Cr iminal  Appeals.

P O  B o x  1 9 0 0 6 3
Birmingham, AL,
( 2 0 5 )  9 4  5 - 8  s s 0
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