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ADDEI{DI I.I

r}T TEE CIRCT'IT COI'RT OF

RONALD PATRICK SB|INET,

Pe t i  t  ioner,

sgEI.BY CO(nwrYT AIAEIAI{a
t

v .

STATE OF EI,ABAMA,

Respondent.

Case l . lo.

ORDTR M,EIITINC SrATE OF EI.ABJBIdA' S
!0?IoN TO DrsG{rss sT[I]tEr' s succEssrvE

RI'I.g 32 PETIT.Oil

this is an actlon for rel ief under Rule 32 of the

Alabama Rules of CrirninaL Procedure by a prtsoner under

a sentence of l i fe without parole. t t i th the assist,ance
J

of counsel, Ronald .Patrick Swiney ( "Swiney-l) fi led hls

RuIe 32 peti t ion on August 13, 2003, wherein he

challenges his convlction for capltal murder based on

claims of newly diseovered evidence of factual

innocence

Bef,ore receunt,ing the allegations ln Swlney's RuIe

32 petition, the Court sets out the procedural history

that demonstrites Swiney has appealed his capital

murder conviction through the state and federal courts.

Swiney btas indict€d, tried and convicted in the. Shelby

County Circuit Court, of the cri.me of capital murder for
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inf-entional ly causing the deaths of Betty Snow 

. 
Swtney

and Ronnie Lynn pate by one act or pursuant fo one

schene or course of conduct, a violat lon of Ala. Code S

13A-5-40(a)  (10) .  The verdict ,  was returned and Swiney

was adjudged gui t ty  on June \2,  1999.  swineyrs capia l l

murder convictioqr was af f i*,.1 on appear . swippy y:

sEaqe,  555 So.  Zd  LZOT (Tab le)  (A la .  Cr im.  App.  1gg9) .

Swiney concedes that he previousLy challenged his

conviction by f iJ.ing a Rule gz petition in 19 93 . ^see

sviney' s RuJe 32 peti  t ion at p. j  j .  
.swin€y, s ini t iar

Rule 32 petition $tas denied after he received an

evidentiary hearing. r.d. The deniar of swiney, s Rure

32 petition .was af firmed by the stat,e appeltate courts,

FFiqey v,. Slate, 662 So , Zd 309 (Table ) (Ala , 'Crim, App.

1994 ) , cert . denied, Ex , parte sginey, .65g so . ?d s? g

(Tab1e)  (A la .  1 .995)  .

swJ.ney also attacked his conviction by f i l ing a

petition for r*rit of habeas corpus in the United States

Distri-ct Court, "for the Northdrn District of Alabama.

swiney's RuJe 32 peti t ion at p. 4. That, court denied

swiney's habeas pet i t ion on June 23,  19gg.  rd.  The

Elevent'h circuit court of Appears denied swiney, s
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cer t i f i ca te  o f  appea l ib i l i t y  on  August  13 ,  1ggg.  rd .

a t  p .  5 .

fn .  h is  recent ly  f i led Rule 32 pgt i t ion,  Swiney

contends that newly dj-scovered evidence establ ishes

that he is factual ly innocent. Swiney' s contentions o.f

newly discovered, evidence are based upon experiments

conducted by ,.Ton Nordby, I whp has issued hls findings

in a lengthy report, that accourpanied Swiney's RuIe 32

petitioll. Nordby fired a Charter Anns AR*? .22 caliber

semi-autonatic r i fLe using Remlngton .?2 cal iber

arununition, the game caliber and manufact,ure ,of gun and

arrurrunition that was uged in t,his crirne. Although

Nordby used the s€rme manufacture of armrunltlon used in

the crirne, he does not assert t,haf the ammunition he

used contains the same chemical primer mix contaiped in

the anununitlon used by Swlney j.n 198?. Nordby's report

indicates that he used two methods, scannlng electron

microscoPy (SEM) and infrared spectrophotometry (fR),

to detect gunshot residue in the experiment that he

conducted- rn his experiment, Nordby, or-whoever was

t Nordby attached a curriculrrn vitae to his rlport th.at mafcec the claim
he ls an expcrt ln nl.ne dif ferent aagalr of forensic gcience, one sf
which ls "ballistlcs and GSR testi.ng . ' Sriacy, s RuJe 32 petJ tlan ,
ExhJbjt 7 ac p. 79tt.
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test firing the gun, €nlployed. optirnal condit,ionE to

obtain gunshot ,  res idue,  These condi t ions were:  the

shooter f i red eight t ines in an encJosed environment,,

wore a Tyvek suit  that is designed to attract gunshot

residue, and lmmediaiely test,ed the Tlnrek suit for th,"

presence of gunshot re$l,Cue ..

Nordby's report is offered in an apparent attempt

to confirm the findings obtained by David Hlgglns, the

laboratory analyst employed with the Departmgnt, of

Forengic Sciences ( DFS 1 who performed various tests ' in

].g87 r $oon after swi.ney was taken into custody.

Higgins, emong other things, test,ed for the presence of

primer residue or gunshot resid from swabs that were

taken of Swiney's hands several '  hours after t le

shooting, Higgins' report, l d eopy of which ean be

found in Nordby's report at page 9, stat,es that

* [ 1l aboratory anal-yses fai].ed to reveal concluslve

evidence that the above-named person fired a weaPonr

handled a f ired weaponr of whet,her the hands btere in

close proximity to a f irearm when i t  was discharged."

In this same report,  Higgins stated that "certaln

brands of ,22 caliber rim f ire anmunition do not

It
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conLain the elements necess ary" Eo establ- ish the

Pres€nce of prirner residue. Swiney' s Rule 32 peti t ion

makes no al legat,ione that Higgins report was not

d isc losed to swiney 's t r ia l  counsel ,  Richard Bel l .  rn

fact,,  Richard Bell  test. i f ied at the evidentiary hearing

on the lnit ial  Rule 32 peti t , ion that the prosecution

had an "open fj.le" policy and that there were no

surprises at the tr ial  .  R32R at 225 , 27 3 .2

Swiney's claim of innocencer ds the. Court,

understands it, is as' followe. Nordby has shown,

'naccording to the IR I infra-redl Spectroseopy

application to GSR lgunshot residue], that the AR-?

rifle and .22 caliber rlm f,ire amnunition used in this

crime would have left d.etecttble GSR on tswineyi if he

had f ired th.is weapon I tlmes ln an enclosed space. "

gnrjr:ey's Rul,e 32 petitjon at p. 26. The fact, thaE

Higgins did not flnd gunshot residue .on the swabs taken

of Swiney's handsr so Swiney contands, is evidence that

Swiney did not ehoot a gun. This is sd, according

Swiney, because Nordby's findi.ngs conclude that 'GsR

i 'nR32R- is a rcference to the tranrerlpt of, the BuIc 32 evldcntlary
hcaring hcld in L992,
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would have been detect ibte by any means,  "  apparent ly

even by the teet  used by David Higgine.

The stat,e's motion to disnriss is supported by an

aff idavit  execut,ed by Ed Moran, t .he Disciprine chief of

the Firearms and Tool Marks rdenti f icat ion. 5ee
i

state's t{at ion to Dismiss, gxtr ibi t  B. Moran wa$

reguest,ed . by the Stat,e to read the file retained by DFS

relatinE to the Swiney case and dj,scuss the test,ing

that, Higgins perforrned. Morant s af f idavit states that

Higglns "tested for the presence of gunshot residue or

primer residue by using the flaneless atomic absorption

spectrophot,ometry (rAAs l -,, State's r{otjon to Djsmjss,

Exhibit I at paragrapl 3. Moran defines primer residue

as the "portion of the residue iesulting from the

discharge of a fireann. " - rd. Regarding trre t€stinE

performed by HigEi{rs, Moran states in pertlnent part as

fo l lows :

The FAAS.t ,est , ,  which is  s t i l l  used
in hany labs today, is designed to.
detect, ant imony and./or barium.
chenicals that were cont,ained in the
prLmer composition of some rim fire
and center f ire primers. The
documents that I reviewed in the DfS
file indicate that, Higgins conducted
a test that was screening for
ant,imony. Higins tested the swabs



had no reason to take hand swabs
three hcurs af ter t ,he shooting. Arr
art, icle that is publ lshed by the., FBI
and attached to this aff idat ' i t  and
Iabe led  rAppend i x "A j ,  s t a tes  t ha t
prlmer residue is much l ike chalk,
i t  is easi ly removed by Euch
mechanical actions as rubbing the
hands together, handling objectsr oF
put,t,inE them in pockets. Water can '
al,so remove primer residue. Even
t,he act of cuf f ing a Eusp€ct' s
hands, see Exhibit A .at page 2 t can
remove primer residue. Some' 
f irearurs aIEo do not deposit
suff icient guanti t ies of residues
for  detect ion.  Of  course,  th is  is
variable from gun to ' qlun.
ihereforer 6 negative finding for
pri.mer residue does not mean that an' 
individual did not flre a gun

Exhi-bit, I at paraglaph 4 . Swiney's assertions that

Higgins' report is an indicaEion that Swiney is

factual ly. innocent is easi ly rejected becaqse a

negatJ,ve result {or primer residue does not necessarily

indicate that a person di 'd'not f ipe a gun.

Swlney's iesponse to the State's notion to dlsmiss

takes strong exception to the above-quoted port.ion of

Moranf s affidavltr .sLdting that Nordby never alleged

that a negatirie gunshot resldue test is an indication

that someone did not f ire a hreapon. AccordinglY,

I
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Nordby submitt ,ed a supplenrental aff idavit  that stated

as  fo l lows: -

Obviously no one who knows basis
Iogicr let alone gunshot, residue
analysis, would advance such an
absurd claim - of course negative
results for GSR Igunshot residueJ
are not . . .  proof of anything at al l  !
I  certainly know boUh logic and
gunshot residue anal.ysis,.  further, I
made no such simple aseertion in my
report..

Swineyr s resltonse to State / s Motion to Dismjss, Exhtbit

B at  p.  2.  Nordby,  s  in i t iaL report ,  f i led wi th

swiney's Rule 32 pet l t ion,  however,  d id c lear ly  aesert

that, a negative gunshot residue findinE means that the

person tested did not fire a gun. Ngrbyr in his

original.  report,  r  stated * [  t  ]  here 
. 

is no eclenti f  ic

just i f lcat ion aval lable to twist a NEGATIVE GSR result

into anythtng other t l ian proof that the person" tested

DID NOT FIRE A I{EAPON other than . a cross bow. "

Sn*iney's RuJe 32 petition , Exhlbit. 1 at p.. g (emphasis

in orj,gl.nal ) . swiney' s Rure 32 pet,ition at page 28 ,

guoting from this portlon of Nordby's report,, stated

that "Dr. Nordby is saying that the primer Residue

Analysis test ing that I  fai led to reveal conclusive

evidence that the above-narned person f ired a weapon"


