
Pat r ick  Swiney  regues ts  tha t  o ra l  a rqument  be

al lowed i-n thi s appeal .  He contends that oral argument

wou ld  be  he lp fu l  to  th is  Cour t  in  mak ing  the  dec is ion  in

th is  case.  Reasons tha t  o ra l  a rgument .  wou ld  be  he lp fu l  to

the court  is  because there are a number of  mixed quest ions

of  law and o f  in te rpre ta t ion  o f  fac t  invo lved in  the  issues

in  t h i s  appea l .

T h e  m a j o r  i s s u e  i s  a  q u e s t i o n  o f  f a c t ,  t o  b e  d e c i d e d

de novo by th is  Cour t .  The quest ion o f  fac t  is  whether  the

ev idence presented  in  the  RuJe 32  pe t i t ion  o f  Pat r i ck  Swiney

is  "newly  d iscovered ev iden ce  . ' , Pa t r i ck  Swiney  contends

that  the evi -dence that  he has presented in h i  s  appeal  i  s  in

fac t '  new ly  d i scove red  ev idence .  Wh i l e  t he re  i s  a  l ega l

de f i n i t i on  f o r  new ly  d i scove red  f ac t s ,  t ha t  de f i n i t i on

invo l ves  f i r s t  o f  a l l  answer i ng  gues t i ons  o f  f ac t .  O ra l

argument would be helpfu l  in  c lar i fy ing by of fer ing examples

and d i f fe ren t ia t ing  ques t ions  o f  fac t  j ,nvo lved in  th is

de terminat ion .

There  is  a lso  a  ser ies  o f  techn ica l  ques t ions

invo lved '  w i th  these ques t ions  i -nvo lv ing  the  opera t ion  o f

the  sc ien t i f i c  equ ipment  used in  the  pre l im inary  tes t ing i n
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th is  case.  Ora l  a rgument  wou ld  be  a  he lp fu l  way  to  reso lve

gues t i ons  re l a t i ng  t o  t he  capab i l i t i es ,  L im i t a t i ons ,  and

development of  th is  equipment,  and of  the methodology used

t o  ga the r  Les t  samp les  fo r  t . he  equ ipmen t .  O lde r  t echn ica l

methods could be compared and conLrasted in ora l  argument,

where  the  exper ience and background o f  ind iv idua ls ,

inc lud ing  the  learned Judges o f  th is  cour t ,  vary  g rea t ly .

Techn ica l  ques t ions  concern i -ng  the  opera t ion  o f

f  i rear r rs  r  b lood spat te r ,  and the  re la t ionsh ip  to  the  scene

of  the  c r ime cou ld  be  e f fec t i ve ly  d iscussed in  re la t . ion  to

the  l ega l  i s sues  t o  be  dec ided .

M ixed  ques t i ons  o f  l aw  and  f ac t r  ds  we l l  as  i s sues

concerning technical  in format j -on,  and f  ami l ia  rLzat ion wi th a

spec i f i c  l oca t i on ,  a re  a l l  p resen ted  i n  t he  f ac tua l  se t t i ng

o f  th is  appea l .  Ora l  a rgument  wou ld  be  espec ia l l y  he lp fu l

in  compar ing ,  con t ras t ing ,  and d l f fe ren t ia t ing  ques t ions  o f

fac t  as  they  app ly  to  p r inc ip les  o f  law i -n  th is  case.

There  is  a  gues t ion  o f  law concern ing  admiss ion  o f

sc ient i  f  ic  ev idence that  may be unset t l -ed in Alabama 1aw.

The s tandard  in  c r im j -na l  cases  (1ess  DNA)  is ,  by  case law,

the Fryer  ES opposed to the Daubert ,  s tandard.  However,

Alabama cases hold that  test imony concerning the admission
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o f  sc i en t i f i c  ev idence  i n  t he  f o rm  o f  t es t  r esu l t s  i s

governed by  Ru l -e  
- l  

02 ,  A1a .  R  .  Ev id ,  wh ich ,  Pat r i ck  Swiney

suggests,  f l i r rors the Daubert  s tandard,  but  in  Alabama law

only appl icabl-e to ora l  test imony.  Oral  argument could

fu l l y  descr ibe  and ver i  f  y  th is  p r inc ip le  o f  l -aw wh ich

d i rec t l y  app l ies  to  th is  case,  and may be  app l icab le  in  a

number  o f  s im i la r  cases  in  the  fu tu re .

Pat r i ck  Sw iney  respec t fu l l y  reques ts  o ra l  a rgumen t  j - n

t h i s  c a s e .
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