
Statement @

Pat r ick  Swiney  was conv ic ted  in  the  She lby

County  C i rcu i t  Cour t  o f  Cap i ta l  Murder  in  v io la t ion  o f  A la .

C o d e S l 3 A - 5 - 4 0 ( a ) ( 1 0 ) r m u r d e r o f t w o o r m o r e p e o p l e , o n

June  12  . 198  9  .  (  C .  1 )  The  conv i c t i on  was  a f  f  i rmed  on  appea l  .

S w i n e y  v .  S t a t € r  5 5 5  S o .  2 d , 7 2 A 7  ( A t a .  C r i m .  A p p .  l - 9 8 9 ) .  (

C .  4 )  I n  Lgg3 ,  Sw iney  f i l ed  a  Ru Ie  32  pe t i t i on  wh i ch  was

denied fo l lowing an evident i -ary hear: !  ng.  (  C .  4 )  The denia l

w a s  a f f i r m e d .  ( s w j n e y  v .  s t a t € ,  6 6 2  S o .  2 d  3 0 5  ( A t a .  C r I m .

App .  1gg4 )  |  ce t t .  den ied ,  Ex  Pa r te  Sw iney ,  668  So .  2d  579

(A la  .  19  95  )  )  .  A  pe t i t i on  f  o r  w r i t  o f  habeas  co rpus  was

den ied  in  the  Un i ted  Sta tes  D is t r i c t  Cour t  fo r  the  Nor thern

D i s t r i c t  o f  A l a b a m a  o n  J u n e  2 3 , 1 9 9 8 .  (  C . 4 )  C e r t i f i c a t e  o f

Appea lab i l i t y  was  den ied  by  the  11 th  C i rcu i t  Cour t  o f

A p p e a l s  o n  A u g u s t  1 3 ,  1 9 9 9 .  (  C , 5 )  O n  A u g u s t  1 3 '  2 4 0 3 ,

Swiney  f i led  a  subsequent  Ru le  32  Pet i t ion  in  the  She lby

County  C i rcu i t  Cour t  cha l leng ing  h is  conv ic t ion  under  Ru le

3 2 . 1  ( e ) r A I a .  R .  C r i m .  P .  c l a i m i n g  n e w l y  d i s c o v e r e d  e v i d e n c e

of  fac tua l  innocence .  (  C .  15  9  )  On January  10  '  2044 ,

Request  For  Produc t ion  Of  Ev idence was f i led  by  Pat r i ck

S w i n e y .  (  C .  9 0  ) Th is  Ru le  32  Pet i t ion  and the  Request

For  Product ion Of  Ev idence were then den ied wi thout  a



Jrear ing and wi th pre j  udice on March 5 ,  20A4 .  (  2L5-25 0 )

Not ice  Of  Appea l  was  f i led  on  Apr i l  L4 ,  2004 .  (  C  -  25L)

Th is  appea l  fo l lowed.

Stat-elnent Of ,The Issues

l - .  Ev idence o f  Ac tua l  Innocence Ex is ts  and Is

T ime ly  F i l ed  unde r  Ru l -e  32  . 1  (e  )  A .  R .  C r im .  P  .  .

2 .  f t  Was  E r ro r  t o  D i sm iss  t he  Ru le  32  Pe t i t i on

Cons ider ing  C lear ly  Es tab l i shed Federa l  and Sta te  Law.

3 .  D i sm issa l  O f  The  Pe t i t i on  W i th  P re jud i ce  W i thou t

Hear ing  Was A Den ia l  Of  Due Process  -

4 .  Excu lpa tory  Brady  Mater ia l  Was Wrongfu l l y

Vf i thhe ld  f  rom Pat r i ck  Swiney .

5 .  I t  Was  E r ro r  t o  D i sm iss  t he  Ru le  32  Pe t i t , i on

Conta in ing  Newly  D iscovered Ev idence o f  Ac tua l  fnnocence.

6 .  I t  Was  E r ro r  No t  To  Ru Ie  On  a l l  The  I ssues  P Ied

in  t he  Pe t i t i on .  o
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Statement Of The Standard Of Belr ieyr

The s tandard  o f  rev iew in  th is  case is  whether  the  t r ia l

Cour t  abused i t s  d isc re t ion  when i t  d ismissed the  Ru le  32

Pet i t ion  o f  Pat r i ck  Swiney  w i thout  a  hear ing .

The s tandard  o f  appe l la te  rev iew is  de  novo '  s ince  there

was no oral  test imony taken by the t r ia l  Court ,  and no ore

tenus presumption attaches t,o the j  udgment of the tr ial

Cour t .

$qr.rmary Of The Arggmen!

Th is  appea l  has  a  s ing le  major  i ssue upon wh ich  a l l  the

o ther  i ssues  have been dec ided.  That  s ing le  i ssue is

whether the newly d iscovered evidence in th is  case is  in

fact  newly d iscovered evj -dence.  The t r ia l  Court  held that

the newly d iscovered evidence is  not  in  fact ,  newly

d iscovered ev idence.  Th is  f ind ing  is ,  Pat r i ck  Swiney

respec t fu l l y  suggests ,  con t ra ry  to  the  fac ts  and to  the  1aw.

A s tandard  argument  was used in  th is  case.  I f  the  "new"

sc ience is  p resented  soon a f te r  d iscovefY,  i t  i s  no t

"accepted"  in  the  sc ien t i f i c  communi ty .  I f  the  "new"



-sc ience i  s  p resented  one day  a f  te r  acceptance in  the

sc ien t i f i c  conmuni ty  i s  recogn ized,  i t  i s  no  longer  "newly

d iscovered ev id .en  ce"  as  the  sc ience has  been in  ex is tence

whi le  be ing  t 'accepted"  by  tes t ingr  r€p l i ca t ion '  s tas t i ca l

ve r i f i ca t i on ,  and  expe r i ence .

The newly  d iscovered ev idence in  t ,h is  case is  a  way o f

tes t ing  gun shot  res idue,  the  depos i ts  o f  p r imer  mater ia l ,

burned and unburned gunpowder,  and wadding mater ia ls ,  whi-ch

m e t h o d  w a s  f i r s t  r e p o r t e d  i n  M a y , ' 2 0 0 3 ,  a n d  u s e d  b y  D r

Nordby  in  Ju ly ,  2003.  Th is  newly  d iscovered ev idence is  the

resu l t  o f  a  combina t ion  o f  new uses  o f  ex is t ing  techno logy '

new techno logy ,  and new and un ique tes t ing  mater ia ls .

This newly d iscovered evidence determines the innocence

of  Pat r i ck  Swiney  in  tha t  the  newly  d iscovered ev idence can

prove ac tua l  innocence in  th is  par t i cu la r  case.

The t r ia l  Cour t  wou ld  no t  a l low th is  newly  d iscovered

ev idence to  be  cons idered,  ds  the  t r ia l  Cour t  wou ld  no t

a l l ow  tes t i ng  us ing  t he  new  tes t .  The  i t ems  to  be  t es ted

have been preserved and exi  s t  in  an ev j -dence locker .

Pat r i ck  Swiney  contends  tha t  i t  was  an  abuse o f  d isc re t ion

to  re fuse  access  t o  t he  ma te r i a l s  f o r  t es t i ng .  The

mater ia ls  regues ted  fo r  nondest ruc t ive  tes t ing  inc lude the



J i f1e ,  a f i lmun i t ion  in  the  magaz ine  o f  the  r i f le ,  and

c lo th i ng  .  A l l  a re  i n  t he  possess ion  o f  t he  S ta te .

The t r ia l  Court ,  gave great  weight  to the fact  that  some

sc ien t i f i c  tes t ing  had a l ready  been done,  and the  tes t ing

done by the State Department of  Forensic Sciences was

regarded as  the  bes t  and f ina l  resu l t . .  That  conc lus ion  i -s

not  supported by the evidenc€ r  and the test  conducted by the

Sta te  was admi t ted lY  a  sham.

The Alabama Depart ,ment  of  Forens ic  Sciences d id conduct

a  gun shot  res idue tes t .  I t  i s  acknowledged by  the  Sta te

that  the test  per formed by the Department of  Forensic

Sc iences  was a  tes t  fo r  a  s ing le  e lement  known not  to  be

used in  the  manufac ture  o f  bu t le ts  a t  tha t  t i -me.  The tes t

for  the chemical  admit tedly not  used was r  ds would be

expect€d ,  negat ive .  No fu r ther  tes t ing  o f  gun shot  res idue

was done.

Test ing was also conducted on the bul lets found ins ide

the  bod ies .  The ob j  ec t i ve  o f  the  tes t ing  was to  de termine

i  f  the bul lets that  caused the deaths of  Bet ty  Swi-ney and

Rona ld  Pate  were  f i red  f rom the  r i f le  owned by  Pat r i ck

Swiney .  Those tes ts  d id  no t  iden t i f y  the  bu l le ts  as  hav ing

been  f i r ed  by  t he  r i f l e  t ha t  be longed  to  Pa t r i c k  Sw iney .



_ One addi t ional  test  was conducted by the Department of

Fo rens i c  Sc iences .  Th i s  t es t  was  on  co t t on  swabs  used  t o

detec t  the  presence o f  gun shot  res idue.  As  expec ted '  the

tes t  was  negat ive  fo r  gun shot  res idue,  and now the  co t ton

swabs have been los t ,  m isp laced,  oT des t royed by  law

enforcement  o f f i c ia ls .  The loss  o f  these swabs is  no t  a

leg i t imate  issue as  t .h is  k ind  o f  tes t  us ing  the  swabs was

negat ive ,  and there  are  severa l  o ther  i tems in  ex is tence

tha t  can  be  tes ted  a t  t .h is  t ime us i -ng  the  new tesL .

I f  t es t i ng  we re  a l l owed  us ing  t he  new  tes t ,  t es t i ng

would be conducted for  gunshot  res idue on the c loth ing of

pa t r i ck  Swiney ,  and on  the  c lo th ing  worn  by  Bet ty  Swiney  and

Rona ld  pa te  when the i r  bod ies  were  d iscovered.  Tes t ing

would be conducted on the r i f le  and on one or  two of  the

seven  un f i r ed  bu l t e t s  i n  t he  magaz ine  o f  t he  r i f l e .  The

on ly  des t ruc t ive  tes t ing  wou ld  be  the  tes t  f i r ing  o f  the  one

or two on extended car t r i .dges in the magazine of  the r i  f  Ie  .

The expected test  resul ts ,  in  suntmary,  could show that

i t  was  imposs i -b l -e  fo r  Pat r i ck  Swiney  to  have f i red  the  r i f le

in  the  enc losed space,  then fo r  h is  c lo th ing  to  be  f ree  o f

gunshot  res idue or  b lood spatLers .  The new tes t  has  a  h igh

probab i l i t y  o f  p rov id ing  an  ident i f i ca t ion  o f  the  r i f le  tha t



J i red  t he  bu l l e t s .  The  r i f l e  may  o r  no t  be  t he  r i f l e  owned

by  Pa t r i c k  Sw iney .

There  was no  tes t imony or  ev idence to  pu t  the  r i f le  in

the  hands o f  Pat r i ck  Swiney ,  no  f ingerpr in ts  '  o r  any

ev idence o f  any  k ind  to  a l low a  ju ror  to  th ink  tha t  Pat r i ck

Swiney  was the  shooter  w i th  the  r i f le  owned by  Pat r i ck

Sw iney .

A t  t he  t r i a l  o f  t h i s  case ,  t he  j u r y  had  no  conc lus i ve

evidence and no theory that  anyone except ,  Patr ick Swiney

could have commit ted the cr ime.  The evidence does of fer

c lear  and convincing proof  beyond any reasonable doubt .  that

pa t r i c k  Sw iney ,  sc i en t i f i ca lLy ,  phys i ca l l y ,  and  ac tua l l y '

cou ld  no t ,  and d id  no t  k i l l  Be t ty  Swiney  and Rona ld  Pate .

I t  i s  reasonab le  to  expec t  tha t  a  ju ry t  a f te r  cons ider ing

the  newly  d iscovered ev idence,  wou ld  re tu rn  a  verd ic t  o f  no t

g u i l t y .

Pat r i ck  Swiney  contends  tha t  h is  newly  d iscovered

ev idence is  admiss ib le  us ing  e i ther  o f  the  four  s tandards

for  admiss ion  o f  sc ien t i f i c  ev idence cur ren t ly  recogn ized in

Alabama Iaw, Frye,  Daub.er ! ,  the cr iminal  DNA except ion,  and

Rule  '7  02 ,  A la  .  R .  Ev id  .


