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1 .  Ev idence o f  Ac tua l  Innocence Ex is ts  And Is  T ime ly

F i l e d  U n d e r  R u I e  3 2  . 1  ( e  )  A .  R  .  C r i m .  P  -  -

A  ma jo r  f ac to r  c i t ed  as  a  reason  fo r  den ia l  o f  a

hear i -ng  on  the  issue o f  newly  d iscovered ev idence in  t .h is

case  i s  no t  a  l eg i t ima te  i ssue  a t  a l l .  The  ru l i ng  was  t ha t

there  can be  no  newly  d iscovered ev idence j -n  th is  case.  The

bas j -s  fo r  tha t  ru l ing  has  to  do  w i th  the  des t ruc t ion  o f

cer ta in  ev idence by  the  Sta te .  The ev idence tha t  was

dest royed are  a  number  o f  co t ton  swabs.  These swabs were

used on  the  hands o f  Pat r i ck  Swiney  shor t l y  a f te r  the

incidef l t ,  when cot ton swabs were used to detect  t ,he presence

of  any  gunpowder  res idue on  the  hands o f  Pat r i ck  Swiney .

The swabs were proper ly  preserved at  the t ime and the

swabs  we re  sea led  i n  a  p l as t i c  con ta ine r .  The  p las t i c

container  was then sent  to the Alabama Department of

Forens ic  Sc iences  fo r  tes t ing .  A t  the  t ime the  tes t  used by

the Department of  Forensic Sciences was a test  to determine

the presence of the chemical element, antimony. Antimony was

not  used in  the  manufac ture  o f  bu l le ts  a t  the  t ime o f  the

of fense.  The " los t  swabs"  a rgument  i s  no  app l icab le  in  th is

case as a grounds to d i  smi  ss the Rule 32 Pet i t iorr  .



_ App l icab le  law on th is  po in t  a f  law concern ing  newly

d i s c o v e r e d  e v i d e n c e  b e g i n s  w i t h  R u l e  3 2 . 1  ( e )  ( L - 6 \ ,  A l a .

Cr im. p .  The evidence that  i  s  t ,he bas j -  s  f  or  the pet i t ion

newly  d iscovered ev idence.  Th is  ev idenca,  Pat r i ck  Swiney

contends ,  i s  so  compel l ing  tha t  i t  i s  de termina t ive  a$  to

the innocent  of  Patr ick Swiney.  The evidence proves t .hat

pa t r i c k  Sw lney  cou ld  no t  phys i ca l l y ,  sc i en t i f i ca l l y '  o r

actual ly  have commit ted the of fense of  murder in the manner

a l leged in  the  ind ic tment .  Th is  sc ien t i f i c  ev idence cou ld

not  have been known at  any t ime pr ior  to the f i l ing of  th is

pe t i t ion .  The reason be ing  tha t ,  p r io r  to  the  f i l i ng  o f

t h i s  pe t i t i on ,  t he  sc ien t , i f i c  t es t  t ha t  l s  t he  bas i s  o f  t h i s

pe t i t i on  d id  no t  ex i s t  a t  a l l .  The  pe t i t i on  i s  no t

p r e c l u d e d  b y  R u I e  3 2 . 1  ( a )  ( 1 ) '  A l a .  R . C r i m .  P .

The fac ts  o f  the  pe t i t ion ,  in  the  fo rm o f  ev idence o f

sc ien t i f i c  tes t ing  resu l ts  a re  no t  mere ly  cumula t ive  o f  the

evid.ence int roduced at  any pr ior  proceeding- The sc ient i f ic

test  ev idence does not  contradict  ev i -dence of  the actual

innocence of  Patr ick Swiney,  but  j -s  more than merely

cumula t ive .  The sc ien t i f i c  tes t ing  resu l ts  a re ,  in  and o f

themselves,  determinat ive when standing a lone and in the

company wi th other  ev idence of  actual  innocence.  The

R .

i s



- p e t i t i o n  i s  n o t  p r e c l u d e d  b y  R u l e  3 2 . 1 -  ( a )  ( 2 ) ,  A I a -  R -

Cr im .  P  .

The  sc ien t i f i c  t es t  r esu f t  does  no t  have  as  i t s  pu rpose

the impeachment of  ev idence of fered by the State -  The

sc ien t i f i c  tes t  resu l ts  p rove  a  p ropos i t ion  o f  independent

fac t .  Th is  independent  sc ien t i f i c  fac t  leads  to  a  s ing le

conc lus ion .  That  conc lus ion  be ing  tha t  i t  was  phys ica l l y '

sc ien t i f i ca l l y ,  and ac tua l l y  imposs ib le  fo r  Pat r i ck  Swi -ney

to  have commi t ted  the  o f fense.  The sc ien t i f i c  tes t  resu l t

does  no t  mere ly  casL doubt  on  ex is t ing  ev idence or  ra ise  a

quest ion as to the conclusiveness of  ev idence produced by

the  S ta te .  The  sc ien t i f i c  t es t  r esu l t  i s  i ndependen t l y

determi-nat ive of  t .he innocence of  Patr ick Swiney.  The RuIe

3 2  p e t i t i o n  i s  n o t  p r e c l u d e d  b y  R u I e  3 2 . 1  ( a )  ( 3 )  A I a .  R -

Cr im .  P  .

I f  th is  sc ien t i f i c  ev idence had ex is ted  a t  the  t ime o f

the  t r ia l  and had been presented  to  the  ju ry  a t  the  t r ia l  o f

the  case,  there  is  a  reasonab le  p robab i l i t y  tha t  the  resu l t

o f  the  t r ia l  wou ld  have been d i f fe ren t .  The ju ry  wou ld

have seen conc lus ive  and exhaust ive  sc ien t i f i c  ev idence tha t

Patr ick Swiney could not  have f i red the weapon that  caused

I t  i s  reasonab le  to  conc lude tha t ,t he  dea th  i n  t h i s  case .
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j - f  th is  ev idence had been known pr ior  to the br inging of  the

ind ic tment ,  the  D is t r i c t  A t to rney  wou ld  no t  have sought  an

ind ic tment  charg ing  Pat r i ck  Swiney  w i th  th is  o f fense -  I t  i s

reasonab le  to  conc lude tha t  the  D is t r i c t  A t to rney  wou ld  have

ordered fu r ther  inves t iga t ion  to  de termine the  ident i t y  o f

the person or  persons who actual  ly  cornmit ted the cr ime .

Th is  second conc lus ion ,  theox iz ing  what  the  D is t r i c t

At torney would have done,  goes beyond what  Patr ick Swiney

has the  burden to  show in  th is  case.  The lesser  burden,  the

reasonab le  e f fec t  on  the  ju ry ,  wou ld  be  met  by  va l id

scient i  f  ic  ev id.ence supported by expert  test imony'  which

tes t  resu l ts  a re  de terminat ive  o f  the  innocence o f  Pat r i ck

Sw iney .  The  pe t i t i on  i s  no t  p rec luded  by  Ru le  32 . t  ( a )  ( 4 )  '

A l a  .  R .  C r i m .  P  .

Fac t s  o f  t he  sc ien t i f i c  t es t  r esu l t s  es tab l i sh  t he

ac tua l  innocence o f  Pat r i ck  Swiney  by  prov ing  tha t  Pat r i ck

Swiney d id not  f i re the weapon,  or  any weapon'  dur ing the

window o f  t ime when the  shoot . ing  took  p lace .  The sc ien t i f i c

test  resul ts  show that  some other person commit ted the

of fense,  and prov ides  va l id  and re l iab le  sc ien t i f i c  ev idence

of  the  ac tua l  innocence o f  Pat r j -ck  Swiney .  The pe t i t ion  is

n o t  p r e c l u d e d  b y  R u I e  3 2 . L  ( a )  ( 5 )  A ] a .  R .  C r i m .  P .
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-  W h i l e  R u l e  3 2 . 7  ( a )  ( 1 - 5 )  p r e s c r i b e s  t h e  a f f i r m a t i v e

requ i rements  fo r  a  pe t i t . io r l r  RuIe  32 .2  p rov ides  negat ive

requ i remen ts  wh i ch  f o rb id  o r  p rec lude  re l i e f -  Ru Ie  32 .2  (a )

( 1 - s  )  .

RuIe  32 .2  (a )  p rec lus ion  does  no t  app l y  t o  t h i s  case

because there  is  no  add. i t iona l  d i rec t  appea l  a l lowed by  law

( R u t e  3 2 . 2  ( a )  ( 1 ) ) ,  a n d  t h i s  s c i e n t i f i c  e v i d e n c e  w a s  n o l

ra i  sed on d i -  rect  appeal  because the sc ient i  f  ic  methodology

d i d  n o t  e x i s t  a t  t h e  t i m e  o f  t , r i a l  [ R u l e  3 2 . 2  ( a )  ( 2 \  )  '  F o r

the  same reason,  tha t  the  sc ien t i f i c  tes t  d id  no t  ex is t  a t

the  t ime,  the  issue in  th is  pe t i t ion  was no t  addressed on

appea l  o r  in  any  co l la te ra l  p roceed ing ,  and th is  j -ssue cou ld

not  have been,  and was not ,  ra ised on appeal  or  in  any

c o l l a t e r a l  p r o c e e d i - n g  [ R u I e  3 2 . 2  ( a )  ( 4 ) ] .  A g a i n ,  b e c a u s e

the  sc ien t i f i c  t es t  me thodo logy  d id  no t  ex i s t  a t  t he  t ime '

the  issue ra ised in  th is  pe t i t . ion  cou ld  no t  have been ra ised

o n  a p p e a l .  R u l e  3 2 . 2  ( a )  ( 5 ) .

The pe t i t ion  is  no t '  p rec luded by  any  o f  the  prec lus ion

p r o v i s i o n s  o f  R u l e  3 2 - 2 ,  A l a -  R .  C r i m '  P '

Ru le  32 .2  (b )  p rec ludes  success i ve  pe t i t i ons .

The cour t  sha l l  no t  g ran t  re l ie f  on  a  second or

success ive  pe t i t ion  on  the  same or  s im i la r
grounds on  beha l f  o f  the  same pet i t ioner .  A
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second or  success ive  pe t i t ion  on  d i f fe ren t
grounds sha l l  be  den ied  un less  the  pe t i t ioner
shows both that  good cause exists on the new
ground or grounds were not known or could not
have been ascer ta ined th rough reasonab le
d i l igence when the  f i rs t  pe t i t ion  was heard ,  and
tha t  fa i lu re  to  en ter ta in  the  pe t i t ion  w i l - l
r e s u l t  i n  a  m i s e a r r i a g r e  o f  j u s t i c e -  i d .

Ru le  32 .2  ( c )  es tab l i shes  I im i t a t i on  pe r i ods ,  and

prescr ibes  tha t  the  pe t i t ion  must  be  f i led  w i th in  the

a p p l i c a b l e  t i m e .  " . . . . o r  w i t h i n  s i x  ( 6 )  m o n t h s  a f t e r  t h e

d iscovery  o f  the  newly  d iscovered mater ia l  fac ts ,  wh ichever

i s  l a t e r .  "  i d .

In  th is  case there  has  been no  "  .  .  .  .  dec is ion  on  the

mer i ts  o f  i ssues  ra ised and,  thus ,  cou ld  no t  cons t i t ' u te  a

pr io r  pe t i t ion  fo r  purposes  o f  the  ru le  p rec lud ing

success i ve  pe t i t i ons  .  "  B f  oun t  v .  S ta  t € ,  512  So  .  2d  498  (A la  -

C r lm .  App .  1990  )  .  I t  was  he ld  i n  BToun t ,  i d ,  t ha t  t he

den ia l  o f  a  pe t i t ion  w i thout  a  hear ing  was an  er ro r .

Pat , r ick Swiney cont .ends that  the peLi t ion that  he has

f i ted  in  th is  case meets  a l l  o f  the  a f f i rmat ive  c r i - te r i -a

required,  and is  not  precluded by any part  of  the ru les of

p rec lus ion  f ound  i n  Ru le  32 ,  A la .  R .  C r im .  P .  Pa t r i c k

Swiney  cont .ends  tha t  i t  was  er ro r  to  deny  h is  pe t i t . ion

wi thout  a hear ing on the mer i ts  of  the pet i t io l l  .
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