
2,  I t  l l i l as  Er ror  to  D ismiss  the  Ru le  32  Pet i t ion

Cons ider ing  C lear ly  Es tab l i shed Federa l  and Sta te  Law.

Pat r i ck  Swiney  contends  tha t  the  den ia l  o f  th is

proper ty  p led  and t ime ly  f i led  Ru le  32  pe t i t ion  was an  abuse

of  d isc re t ion  by  the  t r ia t  Cour t  .  The spec i  f  i c  ho ldJ-ngs  by

t ,he  t r ia l  Cour t  wh ich  den ied  the  pe t i t ion  and den ied  a

hear ing  on  the  mer i ts  o f  the  pe l i t ion  were i

F i r s t ,  Sw iney ' s  c l a ims  a re  ba r red  by  t he  s ta tu te
o f  l im i ta t ions  wh ich  must  be  app l ied  as  a  mat te r
o f  " j  u r i sd i c t i on .  "  A r thu t  r  820  So  '  2d  a t  88  9  .
Second,  ,  the requested j - tems were avai lable for
t es t i ng  when  he  l i t i ga ted  h i s  f i r s t  Ru le  32
pet i t ion .  Th i rd ,  the  techno log ies  tha t  Swiney
s ta tes  he  is  go ing  to  use  in  tes t ing  the
requested i t .ems were avai  lable when he l  i t igated
h i s  f i r s t  Ru le  32  pe t i t i on .  Fou r th '  Sw iney  has
not  demonstrated how test ing any of  these i tems
w i l l  p rove  h i s  i nnocence .  (  C .  248 )  .

The l inchp in  o f  the  reason ing  in  the  Order  i s  tha t  the

"newly  d iscovered ev idence"  i s  no t  "newly  d iscovered

ev idence"  a t  a l l .  I f  the  ev idence is  in  fac t  "newly

d iscovered ev idenca, "  then each and every  bas is  re l ied  upon

by the  t r ia l  Cour t  i s  no t  cor rec t ,  and the  Order  d ismiss ing

the  Ru l -e  32  pe t i t ion  is  due to  be  reversed.  Pat r i ck  Swiney

contends  tha t  i s  exac t ly  and prec ise ly  the  s i tua t ion ,  and

tha t  the  Order  o f  the  t r ia l  cour t  was  an  abuse o f
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