
2,  I t  l l i l as  Er ror  to  D ismiss  the  Ru le  32  Pet i t ion

Cons ider ing  C lear ly  Es tab l i shed Federa l  and Sta te  Law.

Pat r i ck  Swiney  contends  tha t  the  den ia l  o f  th is

proper ty  p led  and t ime ly  f i led  Ru le  32  pe t i t ion  was an  abuse

of  d isc re t ion  by  the  t r ia t  Cour t  .  The spec i  f  i c  ho ldJ-ngs  by

t ,he  t r ia l  Cour t  wh ich  den ied  the  pe t i t ion  and den ied  a

hear ing  on  the  mer i ts  o f  the  pe l i t ion  were i

F i r s t ,  Sw iney ' s  c l a ims  a re  ba r red  by  t he  s ta tu te
o f  l im i ta t ions  wh ich  must  be  app l ied  as  a  mat te r
o f  " j  u r i sd i c t i on .  "  A r thu t  r  820  So  '  2d  a t  88  9  .
Second,  ,  the requested j - tems were avai lable for
t es t i ng  when  he  l i t i ga ted  h i s  f i r s t  Ru le  32
pet i t ion .  Th i rd ,  the  techno log ies  tha t  Swiney
s ta tes  he  is  go ing  to  use  in  tes t ing  the
requested i t .ems were avai  lable when he l  i t igated
h i s  f i r s t  Ru le  32  pe t i t i on .  Fou r th '  Sw iney  has
not  demonstrated how test ing any of  these i tems
w i l l  p rove  h i s  i nnocence .  (  C .  248 )  .

The l inchp in  o f  the  reason ing  in  the  Order  i s  tha t  the

"newly  d iscovered ev idence"  i s  no t  "newly  d iscovered

ev idence"  a t  a l l .  I f  the  ev idence is  in  fac t  "newly

d iscovered ev idenca, "  then each and every  bas is  re l ied  upon

by the  t r ia l  Cour t  i s  no t  cor rec t ,  and the  Order  d ismiss ing

the  Ru l -e  32  pe t i t ion  is  due to  be  reversed.  Pat r i ck  Swiney

contends  tha t  i s  exac t ly  and prec ise ly  the  s i tua t ion ,  and

tha t  the  Order  o f  the  t r ia l  cour t  was  an  abuse o f
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d iscre t ion ,  bdsed upon an  inva l id  p remise .

The ent i re essence of  th is  newly d iscovered evidence

is  tha t  there  is  new sc ien t i f i c  techno logy  and methodo logy

which  sc  j .en t i  f  i ca l l y  p roves  a  sc ien t  i  f  i c  and observab le  f  ac t

that  the o ld technology and methodology could not  prove -  An

advance in sc ient i f ic  test , ing and methodology may y ie ld

newly d iscovered evidenc€r as has been demonstrated on a

number of occas ions in the past ,  Frye v Ugif,ed S"tateq '  293 F

1013  (C i r  Lg23 ) i s  t he  s tanda rd  f o r  adm iss ion  o f  sc i en t i f i c

evidence in a case of  th is  type,  and general  acceptance in

the sc ient i f ic  communi ty is  required.  Swiney contends that

fau l ty  log ic  was used in  o rder  to  c lass i fy  th is  newly

d iscovered ev idence as  ev idence tha t  i s  no t  new a t  a l l .  The

argument goes that  i f  the sc ient i f ic  process is  in t roduced

in to  a  t r ia l  immedia te ly  a f te r  d iscoverY,  the  newly

d iscovered ev idence is  no t  a l lowed because i t  has  no t  been

accepted by the sc ient i  f  ic  contmuni ty .  Any later  at tempt to

in t roduce sc ien t i f i c  ev idence a f te r  i t  has  been accepted  by

Lhe scient i  f  ic  conmuni ty is  re j  ected as being not"nevr ly

d i scove red  . "  The re  w i l l  necessa r i l y  be  a  pe r i od  o f  t ime '

immediate ly af ter  d iscovery,  and before general  acceptancet

when the sc ient i f ic  communi ty goes through the process of
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accept . ing or  re j  ect ing new scient i  f  ic  methods ,  techniques ,

and  p ro t . oco l s .

Dur ing  t .h is  per iod  o f  t ime,  sc ien t is ts  in  the  f  ie ld

wi I I  eva lua te  the  method,  a t tempt  to  rep l i ca te  resu l ts ,

sub j  ec t  t es t  r esu l t s  t o  s ta t i s t  j - ca l  ana l ys i s ,  and  sub j  ec t

the  method to  peer  rev i€wr  per iod ica ls  '  papers  and

conferences .  pa t r i ck  Swi -ney  contends  tha t  wh i f  e  some o f

these pieces of  equipment and method.s may have existed in

the  pas t ,  they  were  no t  admiss ib le  in  the  pas t  because th is

par t j -cu la r  k ind  o f  sc ien t i f i c  inqu i ry  was in  the  process  o f

being accepted.  Acceptance was demonstraLed when these

resu l ts  were  pub l ished in  sc ien t i f i c  journa ls  and the

methods  o f  tes t ing  had been re f ined.  i t  i s  d is ingenuous to

cons t ruc t  a  p r inc ip le  o f  Iaw,  ded ica ted  on ly  to  de fea t ing

sc ien t i f  i c  ev idence  by  t . he  use  o f  f  au l t y  l og i c .  Pa t r i c k

Swiney  contends  tha t  th is  i s  the  ra t iona le  used by  the  t r ia l

cour t  in  o rder  to  c lass i fy  t .h is  newly  d iscovered ev idence as

ev idence tha t  i s  no t  new a t  a l l .

The newly  d iscovered tes t ing  methodo logy ,  and the  new

techno logy  wh ich  makes the  tes t ing  methodo logy  poss ib le  i s  a

combinat ion of  technology and advances in knowledge and

method.  The use of  the "new" technology,  which has produced
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_. .newly  d iscovered ev iden ce"  is  the resu l t  o f  Lest  ing and

sc ien t i f i c  ana lys i s  o f  gun  sho t  res idue  and  p ro jec t i l es

d i scove red  and  documen ted  i n  May  2003 ,  wh ich ,  Pa t r i ck  Sw iney

con tends ,  i s  new ly  d i scove red  ev idence  tha t  conc lus i ve l y

p roves  h i s  ac t ,ua l  i nnocence .  (  C  ' 2 ' 72 )  The  tes t  used  was

repor ted in  the JournaL o f  Forens ic  sc iences in  the May 2003

p u b l i c a t i o n .

The t r ia l  Cour t  er red when i t  he ld  that  th i -s  new method

and suppor t ing technology d id  not  const i tu te  newly

d iscovered ev ldence.

Newly  d iscovered ev idence is  d iscussed in  the  case o f

T a r v e r  v .  s t a t € ,  i 6 9  s o . 2 d  3 3 8 ,  3 3 9  ( A r a .  c r i m .  A p p - )  c e r t .

den ied  (A la  '  2000 )  where  i t  was  he ld ;

R u l e  3 2 . !  ( e )  A l a .  R .  c r i m .  P .  s t a t e s  t ' h a t

evidences newly 'Ciscovered evidence when:
(  1 )  the facts re l ied upon were not  known by

pet i t ioner  o r  pe t i t ioners  counse l  a t  the  t ime o f

t r ia l  o r  sen tenc ing  or  in  t ime to  f i le  a  pos t -

t r ia l  mot ion  pursuant  to  Ru le  24 ,  o r  in  t ime t 'o

be  inc luded in  any  prev ious  co l la te ra l
proceeding and could not  have been discovered by

. ry  o f  those t imes by  the  exerc ise  o f  reasonab le
d i  I  igence ;
(Z)  ine  fac ts  a re  no t  mere ly  cumula t ive  to  o ther

facts that  were known;
(  3 )  The facts do not  merely amount to
impeachment evidence;
(  4 l  I f  the facts had been known at  the t ime of

t r ia l  o r  o f  sen tenc ing ,  the  resu l t  p robab ly

wou ld  have been d i f fe ren t ;  and
(  5  )  The fac ts  es tab l i sh  tha t  pe t i t ioner  i s
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-  innocenL o f  the  c r ime fo r  wh ich  pe t i t ioner  was

conv ic ted  or  shou ld  no t  have rece ived the

sentence tha t  pe t i t ioner  rece ived .  id .

Tarver ,  id ,  he ld  tha t  the  ev idence re l ied  upon in  tha t

case was no t  "newly  d iscovered ev idenca, "  because the

evidence in Taver was avai labre dur ing the hear ing on the

f i r s t  Ru le  32  pe t i t i on .  The  new ly  d i scove red  ev idence

a l leged in  Tarver  was an  a f f idav i t  o f  a  Deputy  D is t r i c t

At . t .orney .  The Deputy Di  s t r ic t  At lorney was avai  lable and

wou ld  have tes t i f ied  a t  the  hear ing  on  the  f i rs t  Ru le  32

pet i t ion  i  f  he  had been asked to  tes t ' i f  y  '  The Deputy

Dist r ic t  At t ,orney was not  approached by Tarver  unt i l  a f ter

Tarver  f  i l ed  h is  th i rd  Ru le  32  pe t i t io l l  .

The fac tua l  s i tua t ion  in  Tarver  1s  d i f fe ren t  f rom the

fac tua l  s i tua t ion  in  th is  case.  The "newly  d iscovered

eviden ce, ,  in  Tarver  ex isted a l  l  the t ime '  avai  lable,  needing

only to be unearthed in t ime for  the hear ing on t 'he f i rs t

Ru le  32  pe t i t i on .  r n  t h i s  case ,  pa t r i c k  sw iney  d id  no t  wa i t

f  or  an extended per iod of  t ime,  then conrmence ]ooking f  or

add i t iona l  ex is t ing  ev idence wh ich  he  cou ld  p resent  to  the

t r ia l  Cour t .  The IR Spect roscopy  tes t  on  the  mater ia ls  tha t

can now be tested d id not  ex i -s t  at  the t i -me of  the t r id l  '  or

at  any t ime pr ior  to Patr ick swiney having the Inf ra Red
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Spectroscopy test  conducted in condi t ions approximat ing the

cond i t i ons  ex i s t i ng  a t  t he  t ime  o f  t he  o f f ense  i n  t h i s  case .

The Scann j -ng  E lec t ron ic  Mic roscopy  w i th  E lec t ron  D ispers ion

sampl ing (  SEM-EDS )  ,  combined wi th Inf ra Red spectroscopy (

rR spec t roscopy)  (here ina f te r ,  the  "new tes i - " )  i s  newly

d iscovered ev idence because i t  i s  ev idence tha t  i s  re levant '

mater1ar ,  and competent ,  and was made poss ib le  on ly  because

of  advances in chemistryr  r t r€asurement ,  e lectronic analys is,

and a quant i f ied database,  which produced a new methodology

fo r  t es t i ng .  Th i s  me thodo logy  was  f o l l owed  by  sc ien t i f i c

var ida t ion  based upon peer  rev iew and repr ica t ion  o f

resu l ts .  Th is  complex  deve lopment  o f  th is  "newly  d iscovered

ev idence"  i s  a  recent  deve lopment ,  and aga in ,  d id  no t  ex is t

a t  the  t ime o f  the  t r ia l  o f  Pat r i ck  Swiney ,  o r  dur ing  the

t ime when Pat r i ck  Swiney  pursued h is  d i rec t  appea l  '

The t r ia l  Court  gave great  importance to the "o ld"

test ing that  was done by the State,  and compared the t 'o ld"

tes t  to  the  " r - Iew"  tes t .  The t r ia l  Cour t  he ld  tha t  the  tes ts

were  nOt  " .  .  .  .  re levant  tO the  tes t  per fo rmed by  the

D e p a r t m e n t  o f  F o r e n s i c  S c i e n c e s  i n  1 9 8 7 . . . . "  (  C  - 2 4 2 ) .

pa t r i ck  Swiney  urges  tha t  the  conc lus ion  about  a  lack  o f

re levance be tween the  two (2 )  tes t ing  methodo log ies  is  no t  a
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- re levant  or  reasonable conclus ion to make,  and i  s  noL a

bas is  fo r  f ind ing  tha t  the  new tes t  resu l ts  a re  no t  "newly

d i scove red  ev idence  - "

The reason tha t  the  concrus ion  is  no t  reasonab le  assumes

that  the test  per formed by the Department of  Forensic

sc iences  in  19g? represent  the  "bes t  and f ina l "  tes t

avai lable in the sc ient i f ic  co$rmuni ty ,  both i -n ] -987 |  and

today.  The new t .est  p led and of  fered to be proven by

pat r i ck  sw iney  is  necessar l l y  perce ived by  the  t r ia l  cour t

t o  be  a  l ess  re l i ab le  and  ress  va r i d  t es t  o f  t he  same

mater ia ls .  The assumpt ions  under ly ing  the  conc lus ion

reached by  the  t r ia l  Cour t  a re  tha t  the  Q)  tes ts  a re

ava i lab le ,  w i th  one o f  these tes t  resu l - ts  be ing  va l id  and

the  o ther  tes t  resu l t  be ing  inva l id  '

patr ick Swiney contends that  the facts do not  support  th is

reasoning and the facts do not  support  the conclusion

reached by  the  t r la l  cour t .  He urges  tha t  the  conc lus ion

reached by the t r ia l  court ,  and the order denying h is Rule

32 pe t i t ion  are  no t  suppor ted  by  the  law or  by  the  fac ts  '

A compar ison can be made when the sc ient i f ic

progress ion  o f  the  knowledge o f  b lood tes t ing  is  compared to

the  sc ien t i f i c  p rogress ion  o f  knowledge o f  gun shot  res idue
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t e s t i n g .

B lood tes t ing  as  a  sc ien t i f i c  p rocess  began w i th

sc ien t , i s t  be ing  ab le  to  d is t ingu ish  b lood as  be ing  a

chemical ly  organic compound di f ferent  f rom other sta ins,  for

example  pa in ts ,  dyes ,  mine fa l '  vegetab le ,  o r  o ther  mater ia ls

which deposi ted a reddish-brown colored mater ia l  on other

ob jecLs .  A  f i rs t  s tep  in  fo rens ic  tes t ing  may have been

when a  sc ien t is t  was  ab le  to  tes t i f y  and prove tha t  a

par t i cu la r  s ta in  was dr ied  b lood,  ra ther  t .han,  fo r  example t

dr ied f  ood,  pdint ,  or  some other substance t ,hat  had lef  t  a

s t ,a i -n .

The nex t  log ica l  s tep  was the  ab i l i t y  o f  sc ien t i f i c

test ing to not  only to detect  the presence of  b lood as

opposed to some other substance,  but  to fur ther  d is t inguish

human blood as being d i f ferent  f rom the b lood of  a cow,

ho rs€ ,  o r  o the r  an ima l .

The fac t  tha t  a  f i rs t  tes t  d i f fe ren t ia ted  b lood f rom

paint  d id not  mandate that  the later  devised test  was not

re levant  to  the  f i rs t  tes t .  The seCond tes t '

di  f  f  erentiat ing human f rom anj-mal blood, was relevant to the

f  i rs t  in  t ,hat  in  both the f  i  rs t  and second tests were able

to d is t inguish b lood f rorn other  compounds.  The abi l i ty  of
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