
_3 .  D i sm issa l  O f  The  Pe t i t i on  W i th  P re jud i ce  W i thou t

Hea r i ng  Was  A  Den ia l  O f  Due  P rocess .

A key  ques t ion  to  be  answered is  whether  t .he  t tnew

tes t s "  a re  i n  f ac t  new  tes t s ,  o r  has  t h i s  "new  tes t "  been  i n

ex is tence fo r  a  long t ime,  da t ing  back  to  the  t j -me o f  t r ia l .

Tha t  ques t i on  was  de f i n i t i ve l y  answered  by  t he  t r i a l  Cou r t ,

wh ich  he ld  tha t ;

Th i rd ,  t he  Lechno log ies  t ha t  Sw iney  s ta tes  he  i s
go ing  t o  use  i n  t es t i ng  t he  reques ted  i t ems  we re
ava i l ab le  when  he  l i t i ga ted  h i s  f i r s t  Ru l -e  32
p e t i t i o n .  (  C  . 2 4 8 )

There  is  ev idence in  the  a f f idav i t  and repor t  o f  Dr .

Nordby where he provides informat ion as t ,o the h istory of

t he  "new  tes t s . "  f n  t he  desc r i p t i on  o f  t he  "new  tes t s "  he

descr ibes  the  sub j  ec t  mat te r  o f  the  tes t  tha t  makes the  tes t

d i f f e ren t r  ds  we l l  as  p rov id i ng  t he  da te  o f  t he  resea rch

repor t ing  the  new pro toco l ,  techno logy ,  and methodo logy .

In  fac t ,  cur ren t  research  pub l ished in  the  May,
2003 issue of  the Journal  of  Forensic Scrence,s
I  J f S ,  v o l  .  4  B ,  n o .  3  r  p p .  5 3 8 - 5 5 3  ]  e x p l a i n s  t h a t
g lass  pa r t i c l es  used  as  a  f r i c t i on i  ze r  i n  22
cal  .  af i rmuni t j -on of  var ious sor ts inc luding
Remington rounds produce unique gunshot residue
par t i c les  su i tab ly  un igue in  na ture .  Th is  newly
d iscovered type  o f  how a  un ique par t i c le
assoc ia ted  w i t h  GSR(gun  sho t  r es idue )  f r om such
rounds even absent  t radi t ional  ant imony markers,
p rev ious ly  thougrh t  to  be  necessary  fo r  any

3 4



un ique GSR determi -na t ions .  Th is  d iscovery
occured s imu l taneous ly  in  d i f fe ren t  par ts  o f  the
forensic communi ty dur ing the 1990s,  but  the
most  compel l ing  research  has  been presented  by
Aus t ra l i an  f o rens i c  sc i en t i s t s  i n  t he  pas t
s e v e r a l  y e a r s .  (  C .  2 " 7 2 ) .

Mak ing  the  same po in t ,  by  a  d i f fe ren t  se t  o f  fac ts ,  the

repor t  o f  Dr .  Nordby  prov ided t ,es t imony tha t  the  tes ts  tha t

were run at  the t ime leading up to t r ia l  were not

appropr iat .e or  sui table to determine the proper type of  gun

shot ,  res idue.  The only component  of  the "o ld"  test  was t .o

test  for  the presence of  the chemical-  e lement ant imony in

gun shot  res idue.  That  tes t  cou ld  have on ly  one resu l t .  I t

is  the same resul t  as a test  for  any other  chemical  known

not  to  be  present  in  the  res idue.  The reason is  tha t ;

Pr ior  to 7987 ,  Remi-ngton d id not  use ant imony in
i ts  r im f i re  p r imers .  Remington  d id  use  bar ium
and  l ead  p r i o r  t o  1987 .  A f t e r  1987  |  howev€ r r
Remington int roduced t races of  ant imonyr I rdk ing
the  s ta temen t  "No  22  ca l i be r  LR( l ong  r i f l e )
ammuni t ion  re leases  GSRs (Gun Shot  Res idues)  "

fa lse  even under  the  very  res t r i c ted  sense o f
"GSR detec t ion"  be ing  l im i ted  to  the  presence o f
combinat ions of  use of  bar ium, ant imony,  and
l e a d .  ( C .  2 ' l ] - \  .

No ant imony was found in the gun shot  res idue because

ant imony was no t  used in  the  manufac ture  o f  th is  type  o f

af irmunit ion at the t ime.

App l icab le  law per ta in ing  to  th is  a rgument  i s  found in
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_ K i n g  v .  S t a t € ,  6 8 9  S o . 2 d  9 2 9 ,  9 3 0  ( A l - a .  C r i m .  A p p . )  V f h e r e

i t  was  he ld ;

In  regards  to  K ing 's  conten t ion  tha t  he  is
en t i t led  to  an  ev ident ia ry  hear ing  on  th is
c la imr w€ note that  the Circui t  Court  may
p rope r l y  d i spose  o f  Ru le  32  a l l ega t i ons  w i t hou t
ho ld ing  an  ev ident ia ry  hear ing  i f  i t  has  be fore
i t  " fac ts  suppor t ing  the  pos i t ion  o f  each par ty
[ tha t )  a re  fu l Iy  se t  ou t  in  suppor t ing
a f f i dav i t s .  "  (C i t a t i ons  om i t t ed )  Howeve r r  i n
any  case,  the  C i rcu i t  Cour t  shou ld  make
"spec i f i c  f lnd ings  o f  fac t  re la t ing  to  the
i s s u e s  r a l s e d  b y  t h e  a p p e l l a n L . "  ( C i t a t i o n
omi t ted)  In  the  event  tha t  the  c i rcu i t  judge has
persona l  knowledge o f  the  ac tua l  fac ts
under ly ing King'  s  c la im, he may deny t .he
a l  lega t  i -on  w i thout  f  u r ther  p roceed ings  as  long
as  he  s ta tes  the  reason fo r  the  den ia l  in  a
w r i t t e n  o r d e r .  S h e a t s  v .  S t a t € ,  5 5 6  S o . 2 d  1 0 9 4
( A 1 a .  C r i m .  A p p .  1 9 8 9 ) .

I t  was  he ld  tha t  the  c i - rcu i t  cour t  d id  no t  have

ju r isd ic t ion  in  K ing ,  id ,  and tha t  the  conv ic t ion  o f  K ing

w a s  v o i d .

The  " spec i f i c  f i nd ings  o f  f ac t  r e l a t i ng  t o  t he  i ssues "

entered  in  th is  case are  no t  suppor ted  by  any  ev idence in

the  reco rd ,  o r  i n  a f f i dav i t s  supp l i ed  by  t he  expe r t s  i n  t h i s

case.  Add i t i -ona l l y7  s ince  th is  mat te r  invo lves  ques t ions  o f

sc ient i f ic  technology,  IT l€thodology,  and advances j -n

scient i f ic  knowledge,  the t r ia l  Judge may not  be presumed to

have "persona l  knowledge o f  the  ac tua l  fac ts "  invo lv ing  the

cla im of  Patr i  ck Swi-ney,  and the t r i -a l  Judge does not  make
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-any ment ion of  h is  having personal  knowledge of  the

sc ien t i f i c  p r i nc i p l es  t ha t  a re  t he  bas i s  o f  t h i s  Ru le  32 .

The judgment  in  th is  RuIe  32  ac t ion  must  be  based on  e i ther

personal  knowledge of  the t r ia l  Judger or  upon evidence that

is  apparent  in  the  record  to  suppor t  the  judgment .  Pat r i ck

Swiney  contends  t ,ha t  ne i - ther  ex is ts  in  th is  case.

As  may o f ten  be  the  case,  the  bas is  fo r  any  dec is ion

involv lng voluminous amounts of  in format j -on may revolve

around a smal l  number of  mater ia l  and re levant  facts,

extracted and re l ied upon for  factual  support  of  a

conc lus ion .  Pat r i ck  Swiney  urges  tha t  th is  i s  t .he  method

used in  reach ing  the  judgment  o f  the  t r ia l  Cour t  in  th is

case.  Th is  judgment  was,  in  the  tex t  o f  the  Order ,  based

upon in fo rmat ion  supp l ied  in  the  fo rm o f  a f f idav i ts  by  Ed

Moran,  the  exper t  fo r  the  Sta te ,  and Dr .  Nordby ,  the  exper t

who o f fe red  tes t imony by  a f f idav i t  to  suppor t  the  RuIe  32  o f

Pa t r i c k  Sw iney .

The Sta te  c lear ly  descr ibed the  tes t ing  tha t  was  done

by the  A labama Depar tment  o f  Forens ic  Sc iences .  The tes t ing

was descr ibed in  the  Sta te  o f  A labama's  Mot ion  to  D ismiss

Sw iney ' s  Success i ve  Ru le  32  Pe t i t i on  a t  7 ' 7  .

The FAAS tes t ,  wh ich  is  s t i l l  used in  many
lamps today,  is  designed to detect  ant imony
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and/or  bar ium,  chemica ls  tha t  were  conta ined in
the pr imer composi t ion of  some r im f i re and
center  f i re  p r imers .  The documents  tha t  I
rev j -ewed in the DFS (Department of  Forensic
Sc iences )  f i l e  i nd i ca te  t ha t  H igg ins  ( t he
forens ic  sc ien t is t  who per fo rmed the  tes t )
conducted  a  tes t  tha t  was  screen ing  fo r
an t imony.  H ig ins  (s ic )  tes ted  the  swabs tha t
were made f rom Swiney's hands and received a
negat ive  resu l t  fo r  an t imony and because H igg ins
rece ived a  negat ive  resu l t ,  h€  d id  no t  do  any
more  tes t ing .  Nordby t  s  repor t  tha t  con ta ins
a l legat ions  tha t  DFS per fo rmed para f f in  tes t ing
in  t h i s  case  i s  f a l se .  The  f ac t  t ha t  H igg ins
was unable to detect  the presence of  ant . imony is
no t  surpr is ing  because even Nordby 's  repor t  a t
page 13 concedes that  Remington added ant imony
on ly  a f te r  1987 ,  a  po in t  in  t ime a f te r  the
m u r d e r s  o c c u r r e d  i n  D e c e m b e r  t g } 7  .  (  C . 7 7 - 7 8 ) .

The t r ia l  Court  obviously concluded that  s imply more

test ing would.  not  y ie ld any addi t ional  in format ion and that

the  tes t  resu l ts  a l ready  ob ta ined answered every  ques t ion  to

be answered by  fo rens ic  tes t . ing .  These conc lus ions  are  no t .

co r rec t .

I t  shou ld  be  po in ted  ou t  tha t  the  tes t ing  a t  i ssue may

requ i re  some exp lanat ion .  The to ta l i t y  o f  the  tes t ing  was

to detect  chemical-  e lements in a par t icu lar  component  of  the

ammuni t ion .  The "new"  tes t ing  tha t  i s  p roposed by  Pat r i ck

Swiney  wou ld  tes t  fo r  the  presence o f  chemica ls  tha t  were

ac tua l l y  used in  ammuni t ion  a t  the  t ime,  and wou ld  tes t  fo r

severa l  charac ter is t i cs  o ther  than the  s imp le  depos i t ing  o f
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- t race chemical  e lements .

There  are  two (21  d i f fe ren t ,  in  lay  te rms,  "exp los io r ls "

tha t  take  p lace  when a  bu l le t  i s  f i red  f rom a  r i f le  o f  th is

type.  The d ischarge o f  the  bu l le t  takes  p lace ,  no t  w i th  an

explosion of  chemical  e lements,  but  wi th a mechanj-cal

ac t ion .  The mechan ica l  ac t i -on  s ta r ts  when the  t r igger  o f

the r i  f  Ie  i  s  pul led,  and ends when t .he f  i r ing p in of  the

r i f l e  s t r i kes  t he  rea r  end  o f  t he  bu I l e t .  The  rea r  end  o f

the  bu l le t  con ta ins  the  pr imer .  When the  f i r ing  p in  t  a

smal l  meta l  p in ,  i s  fo rced by  mechan ica l  ac t ion  in to  the

back of  the bul let ,  the pr imer is  moved forward by the

mechanical  act i -on of  the f  i r ing p in.  The pr imer encounters

f r i c t io r l r  wh ich  genera tes  heat ,  wh ich  heat  s ta r ts  a  chemica l

reac t i on .

Th is  chemica l  reac t i -on  is  the  f  i r s t  * 'exp los i  on"  as

powdered g lass  (used to  inc rease f r i c t ion  ins ide  the  pr imer )

reacts wi fh bar ium, ant imony,  and other chemicals,  which

react ion causes a rapid burningr  of  the chemical  e lements of

the  pr imer ,  the  burn ing  be ing  so  rap id  i t  i s  p roper ly  ca l led

a smal l  exp los ion .  Th is  smal l  exp los ion  takes  p lace  in  a

unique envl ronment.  That  envi ronment is  the ins ide of  a

sea led  bu I le t ,  and the  ins ide  o f  the  bu l le t  i s  packed w i th
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-gunpowder .  The f  i r s t  exp los ion ,  tha t  be ing  o f  the  chemica ls

ins ide  the  pr imer ,  causes  a  la rger  exp los ioor  tha t  second

exp los ion  be ing  o f  the  gunpowder  conta ined ins ide  the

bu l1e t ,  .

Bo th  o f  these "exp los j -ons"  leave t race  e lements  o f

chemica ls  burned in  the  two (2 j  exp los ions .  Both  exp los ions

produce gas ,  and tha t  gas  fo rces  chemica ls  ou t  o f  the  bu l le t

t h rough  the  on l y  ava i l ab le  escape  rou te  ( i n  mos t  r i f l es ) .

That  easy  escape rou te  i s  down the  unres t r i c ted  and open

b a r r e l  o f  t h e  r i f l e .

Bo t . h  o f  t hese  "exp los ions ,  "  t he  f  i r i ng  o f  t he  p r ime r ,

then the  f i r ing  o f  the  gunpowder ,  emi t  par t i c les  o f  burned '

par t ia t l y  burned,  and unburned chemica ls  ou t  o f  the  bar re l .

A I I  the  mater ia ls  tha t  ex i t  the  bar re l ,  except  the

p ro jec t i l e  i t se l f ,  make  up  gun  sho t  r es idue .  Gun  sho t

res idue is  made up  o f  p r imer  mater id l ,  gunpowder rand pack ing

mater ia ls  used to keep the chemical  components separale

before  f i r ing .  The amounL o f  gun shot  res idue le f t  by  the

burned,  unburned,  and part ia l ly  burned elements in the

pr imer  cou ld  reasonab ly  be  expec ted  to  be  smal le r  in

quanti ty than the amount of gunpowder . The prJ-mer i  s
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_smal - le r  in  quant i t y ,  w i th  a  smal le r  amount  o f  chemica ls ,

than chemicals present  in  the gunpowder.  The chemicals b lown

ou t  o f  t he  ba r re l  a re  t he  gun  sho t  r es idue  (GSR) ,  cons i s t i ng

both  o f  p r imer  mater ia l  tha t  i s  d iscussed in  bo th  tes ts ,  the

o ld  tes t  tha t  was  conducted  as  we l l  as  the  "new tes t "  tha t

Patr ick Swiney was not  a l -  lowed to conduct  on the actual

mater ia ls .  The purpose o f  the  reques t .ed  tes t ing  by  Pat r i ck

Swiney  inc luded tes t ing  Lo  de termine the  presence or  absence

of  gun shot  res idue ev idence tha t  has  a  h igh  probab i t i t y  o f

s t i l l  be ing  ava i lab le  j -n  ev idence s to red  in  the  possess ion

o f  t h e  S t a t e .

The "o ld  tes t "  i s  in fo rmat ive .  The on ly  chemica l  tes t

that  was performed was the test  for  a t race e lement found

the  pr imer  exp los io r r r  as  cont ras ted  to  any  tes t  conducted

any o ther  gunpowder  res iduer  res idue resu l t ing  f rom the

second exp los io r r r  the  gunpowder  exp los ion .

1 n

on

Vi t rhen the "o ld test"  was conducted,  the only test  used

was to  sc reen fo r  the  presence o f  an t imony in  the  gun shot

res idue.  The prec ise  tes t imony f rom the  a f f idav i t  o f  Ed

Moran,  the Disc ip l ine Chief  of  the Fi re Arms and Tool-  Marks

Ident i f i ca t ion  Un i t  o f  the  A labama Depar tment  o f  Forens ic

Sc iences  descr ibed the  to ta l i t y  o f  the  tes t ing  per fo rmed on
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