
4 .  Excu lpa tory  Brady  Mater ia l  Was h l rongfu l l y  Wi thhe ld  f rom

Pa t r i ck  Sw iney .

Ev idence tha t  was  excu lpa t .o ry  was mis represented  to

Pat r i ck  Swiney  in  the  course  o f  the  "open f i le "  d iscovery

p rac t i ced  by  t he  S ta te  P rosecu to r  a t  t he  t r i a l  o f  t h i s  case .

The Sta te  o f fe red  ev idence o f  sc i -en t , i f l c  tes t ing ,  wh i -ch

ev idence was represented  t .o  the  j  u ry  as  be ing  re levant ,

mater ia l ,  and competent  .  The j  ury was never t ,o ld that  the

tes t  fo r  gun shot  res idue was a  sham,  The tes t  was  a  sham,

because the  tes t  a t tempted to  de termine the  presence o f  a

chemical  e lement that  the State knew could not  possib ly  be

p resen t .  The  t es t  was  p resen ted  as  a  va l i d  sc i en t i f i c

ana l ys i s ,  bu t  was  no t  sc i en t i f i c ,  and  rep resen ted  no

ana lys is .  The ju ry  cou ld  no t  he lp  bu t  fo rm the  impress ion

tha t  there  was no  sc ien t i f i c  ev idence tha t  cou ld  he lp  the

ju ry  to  de termine the  t ru th .  That  conc lus ion ,  fo is ted  upon

the  ju ry  by  the  Sta te  Prosecutor  and the  sc ien t i f i c  exper ts

fo r  the  Sta te ,  mis represented  a  mater ia l  fac t ,  and lu l led

Pat r i ck  Swiney  and h is  de fense counse l  in to  be l iev j -ng  the

same misrepresentat , ion that  had been made to the j  ury.  The

representa t ion  was tha t  there  was no  sc ien t i f i c  ev idence to

prove or  d isprove the  gu i l t  o r  innocence o f  Pat r i ck  Swiney .
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The oppos i te  was t rue  then,  and is  t rue  today .

The Sta te ,  knowing tha t  the  ju ry  and Defense Counse l

wou ld  be  g iven the  wrong impress ion  by  th is  mis in fo rmat ion ,

had the duty to correct  the misrepresentat ion at  the t ime of

the  t r id l ,  o r  a t  some o ther  po in t  when th is  case has  been

before  the  Cour t .  The Sta te  cont inues  to  perpetua te  and

embed th is  misrepresentat ion of  the evidence by the denia l

o f  a  fa i r  chance to  tes t  the  phys ica l  ev idence remain ing ,

and to  a l low Pat r i ck  Swiney  a  chance to  be  heard ,  and to

present  h i  s  ev idence of  actual  j -nnocence .

I n  Pa t r i c k  Sw iney '  s  f i r s t  Ru le  32  ev iden t i a r y  hea r i r g ,

t r ia l  counse l  sa id  there  were  no  surpr ises  (  C .  21 ,5)  because

he  re l - i ed  on  t he  S ta te  I  s  "open  f i l e "  po l i c y  .  i d .  De fense

counsel  cannot  know when the State prosecutor  or  State

laboratory wi thholds evidence f rom the open f i le  when there

i s  a  f  i duc ia r y  t r us t  t , ha t  t he  S ta te  w i l t  no t  w i t hho ld .  Wh i l e

the State has the duty to uncover mi t igat ing and exculpatory

ev j -denc€,  the  de f  ense,  wh i le  re ly ing  on  an  open- f  i le  po l i . y ,

may re ly  on  the  assurances  o f  the  Sta te .  The in fo rmat ion  in

th is  case has  been concea led  fo r  years  p roh ib i t ing  a  p r io r

B r a d y  c l a i m .  S t r i c k l - e r  v  G r e e n e r  S 2 T  U . S .  2 6 3 ,  2 8 3  ( 1 9 9 9 ) .

I f  the exculpatory evidence was otherwi-  se avai lable to the
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