
4 .  Excu lpa tory  Brady  Mater ia l  Was h l rongfu l l y  Wi thhe ld  f rom

Pa t r i ck  Sw iney .

Ev idence tha t  was  excu lpa t .o ry  was mis represented  to

Pat r i ck  Swiney  in  the  course  o f  the  "open f i le "  d iscovery

p rac t i ced  by  t he  S ta te  P rosecu to r  a t  t he  t r i a l  o f  t h i s  case .

The Sta te  o f fe red  ev idence o f  sc i -en t , i f l c  tes t ing ,  wh i -ch

ev idence was represented  t .o  the  j  u ry  as  be ing  re levant ,

mater ia l ,  and competent  .  The j  ury was never t ,o ld that  the

tes t  fo r  gun shot  res idue was a  sham,  The tes t  was  a  sham,

because the  tes t  a t tempted to  de termine the  presence o f  a

chemical  e lement that  the State knew could not  possib ly  be

p resen t .  The  t es t  was  p resen ted  as  a  va l i d  sc i en t i f i c

ana l ys i s ,  bu t  was  no t  sc i en t i f i c ,  and  rep resen ted  no

ana lys is .  The ju ry  cou ld  no t  he lp  bu t  fo rm the  impress ion

tha t  there  was no  sc ien t i f i c  ev idence tha t  cou ld  he lp  the

ju ry  to  de termine the  t ru th .  That  conc lus ion ,  fo is ted  upon

the  ju ry  by  the  Sta te  Prosecutor  and the  sc ien t i f i c  exper ts

fo r  the  Sta te ,  mis represented  a  mater ia l  fac t ,  and lu l led

Pat r i ck  Swiney  and h is  de fense counse l  in to  be l iev j -ng  the

same misrepresentat , ion that  had been made to the j  ury.  The

representa t ion  was tha t  there  was no  sc ien t i f i c  ev idence to

prove or  d isprove the  gu i l t  o r  innocence o f  Pat r i ck  Swiney .
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The oppos i te  was t rue  then,  and is  t rue  today .

The Sta te ,  knowing tha t  the  ju ry  and Defense Counse l

wou ld  be  g iven the  wrong impress ion  by  th is  mis in fo rmat ion ,

had the duty to correct  the misrepresentat ion at  the t ime of

the  t r id l ,  o r  a t  some o ther  po in t  when th is  case has  been

before  the  Cour t .  The Sta te  cont inues  to  perpetua te  and

embed th is  misrepresentat ion of  the evidence by the denia l

o f  a  fa i r  chance to  tes t  the  phys ica l  ev idence remain ing ,

and to  a l low Pat r i ck  Swiney  a  chance to  be  heard ,  and to

present  h i  s  ev idence of  actual  j -nnocence .

I n  Pa t r i c k  Sw iney '  s  f i r s t  Ru le  32  ev iden t i a r y  hea r i r g ,

t r ia l  counse l  sa id  there  were  no  surpr ises  (  C .  21 ,5)  because

he  re l - i ed  on  t he  S ta te  I  s  "open  f i l e "  po l i c y  .  i d .  De fense

counsel  cannot  know when the State prosecutor  or  State

laboratory wi thholds evidence f rom the open f i le  when there

i s  a  f  i duc ia r y  t r us t  t , ha t  t he  S ta te  w i l t  no t  w i t hho ld .  Wh i l e

the State has the duty to uncover mi t igat ing and exculpatory

ev j -denc€,  the  de f  ense,  wh i le  re ly ing  on  an  open- f  i le  po l i . y ,

may re ly  on  the  assurances  o f  the  Sta te .  The in fo rmat ion  in

th is  case has  been concea led  fo r  years  p roh ib i t ing  a  p r io r

B r a d y  c l a i m .  S t r i c k l - e r  v  G r e e n e r  S 2 T  U . S .  2 6 3 ,  2 8 3  ( 1 9 9 9 ) .

I f  the exculpatory evidence was otherwi-  se avai lable to the
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prosecut ion ,  ye t  suppressed in  the  "open f i le "  tha t

cons t i t u ted  a  v i o l a t i on  o f  B rady .  I t  i s  no t  Pa t r i c k  Sw iney ' s

responsib i l i ty  to uncover suppressed evidence uniquely

wi th in  the  cont ro l  o f  the  Sta t ,e .  A  Defendant  i s  no t  requ i red

to  p lay  "H ide  and Seek"  where  the  prosecutor  h ides ,  and the

def  ense must  seek  .  Scot t  v  t luJ l in ,  303 F .  3d  7222 ,  t22g (  10 th

C i r .  2 0 0 2 ) .

The Alabama Court  of  Cr iminal  Appeals in 1993 rufed

tha t  p rosecutors  d id  no t  d isc lose  excu lpa tory  ev idence and

reversed I  the ]  convict ion and death sentenc€ r  McMiLl -an v

I r l on roe  Coun ty ,  ALaba rnd r  52A  U .S .  78 t  ( 1997 ) .  The  same

pr i nc ip l e  o f  l aw  app l i es  i n  t h i s  case .

A Brady  v io la t ion  ex is ts  when excu lpa tory  ev idence is

w i thhe ld  f rom the  t r ie r  o f  fac t .  The Sta te  w i thhe ld

exculpatory evidence f rom the jury,  the d i rect  appeals Court

and the  co l la te ra l  appea ls  Cour t .

"There are three essent ia l  components of  a t rue
Brady  v io la t ion :  the  ev i ,Cence a t  i ssue must  be
favorab le  to  the  accused,  e i ther  because i t  i s
excu lpa tory r  o r  because i t  i s  impeach ing ;  tha t
evidence must  have been suppressed by the State,
e i ther  w i l l fu l l y  o r  inadver ten t ly ;  and pre jud ice
must  have ensued.  "  Stru ckfer  v .  Greene 527 U.  S .
2 6 3 ,  2 8 3  t 1 9 9 9 l . .

"Brady  regu i res  the  d isc losure  o f  excu lpa tory  and
impeachment ev j-dence to a def endant even i  f  the
ev idence is  known on ly  to  po l i ce  inves t iga tors  and
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n o t  t o  t h e  p r o s e c u t o r . "  M a r t j n  v .  S t a t € ,  8 3 9  S o . 2 d
6 6 5 ,  ( A l a .  C r i m . A p p  . ,  2 0 0 1 )  .

Dr .  Nordby  and the  Sta te  exper t ,  Ed  Moran,  a re  cor rec t

in  s ta t ing  tha t  the  absence o f  any  res idue a t  a l l  in  the

tes t s  as  reco rded  by  H igg ins ,  s tand ing  a lone  (o r  a l l  o the r

th ings being equal  )  ,  cannot  be used to prove t .hat  Patr ick

Swiney  d id  o r  d id  no t  f i re  the  weapon.  In  l igh t  o f  the  fac t

tha t  accord ing  to  the  Sta te ,  th is  par t . j -cu la r  type  o f  weapon

was  f i r ed  a t  l eas t  e i gh t  t imes  i n  an  enc losed  space ,  i t  i s

reasonab le  to  expec t  cons iderab le  gun shot  res idue present

about  e igh t  t imes more  present  than a  s ing le  shot ,  and th is

gun shot  res idue wou ld  no t  have been res t r i c ted  to  p r imer

res idue.  In  the  contex t  o f  the  e igh t  sho ts  f i red  there

shou ld  have been a  grea t  dea l  o f  gun shot  res idue i f  the

AR-7 was the murder weapon and Patr ick Swiney was the

shooter .  There may have in fact  been that  expected amount

of  gun shot  res idue,  and that  considerable amount of  gun

shot  res idue may ex is t  on  the  phys ica l  ev idence in  the

possess ion  o f  t he  S ta te  a t  t h i s  p resen t  t ime .  Had  Dav id

Higg ins  found any  gun shot  res idue or  any th ing  resembl ing

residue (  gunpowder,  waddi f lg ,  bar ium, powdered glass,  burned

gunpowder,  barre l  lubr icant  )  ,  even in minute t races on the

c lo th ing  o f  Pat r i ck  Swiney ,  the  prosecutor  wou ld  have
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ce r ta i n l y  shown  th i s  t o  t he  j u r y .  I t  i s  r easonab le  t o

conc lude tha t  the  reason tha t  no  tes ts  were  run  fo r  any

other k lnd of  gun powder res idue was that  in  fact ,  9utr

powder res idue (other  than ant imonyi  was in fact  not ,  found

at  a l l  on  any  o f  the  phys ica l  ev idence ava i lab le  to  be

tes ted  by  the  Sta te .  The absence o f  th ls  subs tan t ia l  amount

o f  gun shot  res idue cou ld  be  de t .ec ted  by  una ided v is ion ,

sme l l ,  and  t ouch .

David Higgins d id not  test  for  an e l -emenl  that  would

detec t  any  gun shot  res idue,  the  prosecutor  d id  no t  te11 the

ju ry  about  the  method o f  gun shot  res idue or  b lood tes ts  a t

a l l .

"Thus,  where re levant  ev idence does not  reach the
j u r y  e i t h e r  a s  a  r e s u l t  o f  t h e  S t a t e ' s  f a i l u r e  t o
d i s c l o s e  o r  a s  a  r e s u l t  o f  t h e  d e f e n s e ' s  f a i l u r e
to  d iscover ,  re l ie f  i s  war ran ted  where  cumula t ive
cons idera t ion  o f  a l l  o f  the  ev i -dence wh ich  d id  no t
reach the jury undermines conf idence in t .he resul t
o f  t he  t r i a l .  The  i ssue  i s  whe the r  t he  und i sc losed
ev j -dence could have matt .ered to the j  ury '  s
eva lua t ion  o f  whether  a  reasonab le  doubt  ex is ted . "
K y J e s  v .  W h i t J e y r  5 l 4  U . S . 4 7 9 ,  4 2 8  ( 1 - 9 9 5 ) .

Patr ick Swiney has shown by a preponderance of  the

ev idence tha t  a l l  th ree  (3  )  e lements  o f  a  Brady  v i -o la t ion  are

present  in  th is  case and t .ha t  i s  c lear ly  es tab l i shed harmfu l -

e r ro r .  Excu lpa tory  ev idence ex is ts  and was revea led  th rougrh

t h e  S t a t e ' s  e x p e r t  w i t n e s s  i n  t h e  S t a t e ' s  M o t i o n  t o  D i s m i s s
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-  the  ins tan t  pe t i t ion ;  the  ev idence tha t .  i s  favorab le  to

Pa t r i c k  Sw iney ,  e i t he r  because  i t  i s  excu lpa to ry  as  we l l  as

impeach ing ;  the  ev idence has  been and is  be ing  suppressed by

the  S ta te ,  e i t he r  w i11 fu1 l y  o r  i nadve r ten t l y ;  and  p re jud i ce

has  ensued  to  Pa t r i c k  Sw iney  because  t he  i n i t i a l

m is representa t j -on  o f  the  s ta tus  o f  the  ev idence '  w i th  the

subsequen t  r e fusd l ,  sanc t i oned  by  t he  t r i a l  Cou r t ,  Lo  d i sa l l ow

nondest ruc t ive  tes t ingr  r€presents  cont inued suppress ion  o f

ev idence o f  ac tua l  innocence.

Had the  ju ry  known tha t  a  sc ien t i f i c ,  phys ica l ,  and

ac tua l  imposs ib i l i t y  had taken p lace ,  and was p laced in to

ev idence be fore  tha t  ju ry ,  i t  i s  reasonab le  to  conc lude tha t

the  ou tcome o f  the  case wou ld  have been d i f fe ren t .  I f  the

ac tua l  sc i en t i f i c  f ac t s  had  been  co r rec t l y  r ep resen ted  t o

the  ju ry ,  i t  i s  reasonab le  t ,o  conc lude tha t  the  ju ry  cou ld

not ,  and would not ,  have found gui l t  beyond a reasonable

doubt .  More than a reasonable doubt ,  but  a doubt  based upon

certa inty would have been creat .edr  Indking convj-ct ion

cont ra ry  to  the  law.

I f  the  ju ry  had known tha t  i t  was  a  sc ien t i f i c ,

phys ica l ,  and ac tua l  i -mposs ib i l i t y  tha t  the  Sta te  d id  no t  f  ind

any  gun shot  res idue on  Pat r i ck  Swiney 's  hands ,  and no  b lood
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-  on  h is  sk j -n ,  c lo th€s ,  and shoes  a f  te r  a l leged ly  shoot ing  two

peop le  a t  "po in t  b l -ank"  range w i th  an  'AR-7  .022 ca l - iber  r im

f i re  semi -au tomat ic  r i f le  e igh t  t imes in  an  enc losed space,

the  ou tcome o f  the  t r ia l  wou ld  have been d i f fe ren t .  Had t r ia l

Counse l  and  t he  j u r y  known  tha t  t he  S ta te  t es ted  h i s  c l i en t r s

hands for  an e lement that  was absent  f rom the pr imer

fo rmula t ion  in  the  f i rs t  p lace ,  the  ou tcome o f  the  t r ia l  wou ld

have been d i f fe ren t .

Had the  ju ry  known tha t  Dr .  Nordby 's  tes ts  a re  reasonab ly

expec t .ed ,  based upon pr i -o r  tes t ing  w i th  a  s imi la r  weapon under

s imi la r  cond i t ions ,  to  ind ica te  tha t  no  one can shoot  the

al leged weapon eight  t imes in an enclosed space and not  be

covered wi th gun shot  res idue,  that  gun shot  res idue would be

detec tab le  by  a  var ie ty  o f  means/  mak ing  the  pr imer  res idue

d isc la imer  fa ls€r  the  sc ien t i f i c  and phys ica l  ev idence be ing

excu lpa tory  fo r  Pat r i ck  Swiney ,  and the  ou tcome o f  the  t r ia l

wou ld  have been d i f fe ren t .  There  are  v iab le  Brady  issues

rep le te  i n  t h i s  case  and  a I I  ca l l  f o r  a  reve rsa l  o f  t he

j  udgment  in  th is  case,  to r  ds  a  min imur r r  a l low the  sc ien t i f  i c

t es t i ng  o f  t he  phys i ca l  ev idence  i n  t he  case .

"  [ L ]  e t  us  assume  tha t  t he  S ta te  possesses
inf  orrnat ion that  b lood was f  ound on the v ic t im,
and that  th is  b lood is  of  a type which does not
match  tha t  o f  the  accused or  o f  the  v ic t im.  Le t  us
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assume tha t  no  re la ted  tes t imony was o f fe red  by
t h e  S t a t e ,  G j l . e s  v  M a r y J a n d ,  3 8 5  U . S .  6 6 ,  1 0 0
(  1  9  67  )  .  The suppress ion  o f  the  in fo rmat ion
unquest ionab ly  cor rup t  s  the  t . ru th  seek ing  process ,
and the burden on fhe defendant  in  establ ish ing
his ent i t lement to a new t r ia l  ought  be no
d i f fe ren t  f rom the  burden he  wou ld  face  i f  re la ted
Les t imony had been e l i c i ted  by  t .he  prosecut ion .  "

Un i t ed  .S ta  t es  v  Auge rs  427  US  97  ,  99 *  101  (  197  6 )

The ac t ion  o f  the  t r ia l  courL  v io la ted  the  r igh ts  g ran ted

to Patr ick Swiney by the Fi f th and Fourteenth Amendments to

the  Un i ted  Sta t .es  Const i tu t ion  and by  Ar t i c le  I  t  Sec t ion  6 ,

Cons i t u t i on  o f  A labama  o f  1901 .
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