
- 5 -  I t  Was  E r ro r  t o  D i sm iss  t he  Ru Ie  32  Pe t i t i on  Con ta in i ng

Newly  D iscovered Ev idence o f  Ac tua l  rnnocence,

The re  i s  r eason  to  be l l eve  t ha t  sc i en t i f i c  t es t i ng  o f

phys ica l  ev idence tha t  has  been s to red  and preserved fo r  a l l

the  years  s ince  th is  inc ident  took  p lac€r  can be  sub jec ted

to  nondest ruc t  j -ve  sc ien t i  f  i c  tes t ing .  Pat r i ck  Swiney

contends  tha t  there  is  reason to  be l i .eve  tha t  th is

sc ien t i f i c  tes t ing  w i l l  be  de terminat ive  o f  h is  ac tua l

i nnocence .  The  re l a t i ve l y  r ecen t  ava i l ab i l i t y  o f  t es t i ng

procedures '  combined w i th  tes t  resu l ts  ob ta ined f rom tes t ing

wi th  a  s imi la r  r i - f le ,  f i r ing  s imi la r  ammuni t ion ,  dur ing  the

same e lapsed per iod  o f  t j -me,  in  a  s imi la r  s ize  area  have

y ie lded resu l ts  wh ich  ind ica te  p robab le  cause to  be l - ieve  and

conc lude tha t  spec i f i c  tes t ing  o f  the  ac tua l  phys ica l

evidence wi l l -  prove the actual  innocence of  Patr ick Swiney,

Add i t iona l l y ,  there  are  un f i red  car t r idges  tha t

are  s to red  as  ev i -dence in  th is  case a t  th is  t ime.  Whi le

some tes t ing  cou ld  be  conduct .ed  w i th  o ther  car t r idges ,  i t

may be  reasonab le  to  assume tha t  the  car t r idges  tha t  work  in

the  magaz ine  o f  the  r i f le  a t  the  t ime the  r i f le  was  se ized

are  cons is ten t  w i th  the  car t r idges  a1 leged ly  f i red  f rom the

same  r i f 1e .  Th i s  t es t i ng  t hen  cou ld  rep l i ca te  t he  f i r i ng  o f
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- the  weapon us ing  ammuni t ion  ava i lab le  a t  the  las t  t ime the

r i f l e  w a s  f i r e d .

Sc ien t i f i c  t es t i ng  w i l l  demons t ra te  t he  pa t t e rn  o f

sca t te r  o f  the  gun shot  res idue,  and the  pa t te rn  w i l l

i nd ica te  tha t  gun shot  res idue by  th is  par t i cuJar  r i f le  i s

emit t ,ed not  only down and out  of  the barre l  at  the muz z le of

the r i f le ,  but  that  a large amount of  gun shot  res idue is

a l so  em i t t ed  f r om the  r i f l e  by  t he  r i gh t  exhaus t  po r t .  Th i s

par t i cu la r  gun shot  res idue is  emi t ted  a f te r  each d ischarge

of  the r i f le ,  and the amount of  gun shot  res idue can be

accurate ly measured,  in  terms of  r , ' re ight ,  chemical

compos i t ion ,  pa t te rnr  appearance,  and durab i l i t y  o f  sur face

adhes ion .

The  pa t t e rn  o f  e j ec t i on  o f  f i r ed  ca r t r i dges  f r om the

pa r t i cu la r  r i f l e  used  i n  t he  commiss ion  o f  t h i s  o f f ense  can

a l so  be  de te rm ined  by  t he  ve r t i ca l  ang le ,  he igh t ,  l a te ra l

ang le ,  and repet i t ion  o f  the  th row ang le  o f  the  par t i cu la r

weapon tha t  was  used in  the  commiss ion  o f  th is  o f fense.

Wi th  th is  tes t  resu l t  da ta  f rom tes t ing  o f  the  ac t .ua l

r i f l e  t ha t  was  used  i n  t he  commiss ion  o f  t h i s  o f f ens€ ,

sc ien t i f i ca l l y  va l i d  obse rva t i ons  and  conc lus ions  can  be

drawn as  to  the  ab i l i t y  o f  the  r i f le  to  sca t .Ler  and depos i t
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_gun  sho t  r es idue  and  f i r ed  ca r t r i dqes .

Sc len t i f i c  tes t ing  w i l l  demonst ra te  tha t  the  c lo t ,h ing

worn  by  Pat r i ck  Swiney  has  been preserveC as  ev idence and is

ava i l ab le  f o r  nondes t ruc t i ve  t es t i ng .  Spec i f i ca1Ly ,  t he re

i s  a  j acke t r  sh i xL ,  b l ue  j eans ,  and  t enn i s  shoes  t ha t  we re

entered  as  ev ldence in  th is  case,  and wh ich  have been

p rese rved  f o r  f u tu re  t es t i ng r  ds  t he  l aw  requ i res .  (  c .

9 0  )  .

These i tems o f  c lo th iDg,  when en tered  as  ev idence a t

t he  t r i a l  o f  t he  case ,  wou ld  l ead  t o  t he  conc lus ion  t ha t

t .hese were  the  i tems o f  c lo th ing  worn  by  Pat r i ck  Swiney

dur ing  tha t  t i -me tha t  the  shoot ing  took  p lace .  w i th

spec i f i c  sc ien t i f i c  da ta  concern ing  gun shot  res idue

spec i f i c  to  the  ac tua l  r i f le  tha t  was  used,  tha t  da ta  can be

compared w i th  spec i f i c i t y  to  o ther  i tems,  A  f i rs t  i tem

would be to specimen fabr ic  i tems,  and a compar ison could be

made bet ,ween specimen f  abr ic  and the actual  c loth ing.

Tes t ing  o f  the  shooter  soon a f te r  the  shoot ing  wou ld

no t  need  to  be  espec ia l l y  sc i en t i f i c ,  as  t he  gun  sho t

residue would be obvious in the booking photographs that

were  made,  and in  the  appearance and odor  o f  the  sk in ,  ha i r ,

and  c l o th i ng  o f  Pa t r i c k  Sw iney .
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_ The ju ror  cou ld  then have seen the  appearance o f

Pat r i ck  Swiney  soon a f te r  h is  a r res t ,  and cou ld  have heard

test imony f rom wi tnesses,  to inc lude fami ly  members and

po l ice  o f f i cers  who wou ld  tes t i f y  tha t  Pat r l ck  Swiney  had no

b lood s ta ins  o r  gun shot  res idue on  h is  body  or  c lo th ing ,

and tha t  he  d id  no t  show any  o ther  charac ter is t i c  o f  be ing

the  shoo te r .

The reasonab le  conc lus ion  to  be  reached by  any  ju ror  in

the  face  o f  th is  sc j -en t i f i c  ev idence,  coup led  w i th  the

fac tua l  s i t ua t i on  t ha t  was  p resen ted  a t  t he  t r i a l  o f  t he

case '  would be that  the law-enf  orcement,  of  f  icers at  t .he

scene d id  no t  a r res t  the  shooter .  The conc l -us ion  wou ld  be

tha t  Pa t r i c k  Sw iney  i s  ac tua l l y  i nnocen t .

App l icab le  law on th is  po in t  o f  law is ;

"Thus ,  where  re revant  ev idence does  no t  reach
the  j  u ry  e i ther  as  a  resu l t ,  o f  the  Sta te  I  s
f a i l u re  t o  d i sc l ose  o r  as  a  resu l t  o f  t he
d e f e n s e ' s  f a i l u r e  t o  d i s c o v e r ,  r e l i e f  i s
war ran ted  where  cumula t i -ve  cons idera t ion  o f  aL I
of  t .he evidence which d id not  reach the j  ury
undermines conf idence in the resul t  of  the
t r i a l .  The  i ssue  i s  whe the r  t he  und i sc losed
ev idence cou ld  have mat te red  to  the  j  u ry '  s
evaluat ion of  whether a reasonable doubt^
e x i s t e d . "  K y L e s  v .  W h i t l e y ,  5 1 4  U . S .  a t  4 3 8 .

The ac t j -on  o f  the  t r ia l  cour t  v io la ted  the  r igh ts  g ran ted

to Patr ick Swiney by the Fi f th and Fourteenth Amendments to
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the  Un i ted  Sta tes  Const i tu t ion

Cons i tu t ion  o f  A l -abama o f  1901 .

and by A r t i c l e  I , S e c t i o n  6 ,

The judgment  o f  the  t r ia l  Cour t  i s due  t o  be  reve rsed .
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