
6 -  The Order  in  th is  Case Does Not  Address  A11 the  Issues

P led  i n  t he  Pe t i t i on .

A Mot ion  For  Dec la ra to ry  Judgment  (  C .  53  )  and Mot ion

for  Summary  Judgment  (  C .59)  were  f i led  by  Pat . r i ck  Swiney ,  and

the  t r ia l  cour t  Er red  when i t  fa i led  to  ru le  on  bo th  o f  these

mot ions .

Pat r i ck  Swiney  contends  tha t  a  remand may be  necessary  r

because the i r  were  open mot ions  a t  the  t ime,  and t ,h is  mot ion

for  never  ru led  upon by  the  t r ia l  cour t .  Wi thout  there  be ing

a  ru l i ng  on  a l l  o f  t he  i ssues  ,  Pa t r i c k  Sw iney  sugges ts  t ha t

remand to the t r ia l  court  in  order to obta in f inal  ru l ings on

a l l  pend ing  mot ions  may be  appropr ia te  a t  th is  t ime.  The t r ia l

Court  erred when i t  d id not  ru le on the pending mot ions,  none

of  wh ich  were  den ied  by  opera t ion  o f  law,  be fore  issu ing

a" f j -na l  o rder . "  Pat r i ck  Swiney  contend.s  tha t  th is  case is  due

to be reversed under the author i ty  of  Hardy v.  State,  I  l , ts  .

CR-02-1626,  February  27  ,  2004]

2044) under the same reasoning

Ex par te  Gardener t  I  Ms.

S o .  2 d (AIa .  Cr im. App .

as is  employed in the case of

1 0 3 0 3 0 9 ,  J a n u a r y  2 1 ,  2 0 0 4 1

S o .  2 d (  A l a .  2 0 0 4 )  G a r d e n € r r  i d  w a s  a  c a s e  w h e r e  a  R u l e

32 pe t i t ion  was den i€d ,  a f te r  the  ru les  had changed,  and und.er

the  changed t ime l im i t ,  the  RuIe  32  pe t i t ion  was due to  be
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-d ismissed.  In  Gardn€r r  th is  Cour t ,  suspended the  ru les  and

a l lowed gardener  to  f i le  h is  Ru le  32  pe t i t . ion  under  the  o ld

ru le .  Pat r i ck  Swiney  suggests  tha t  there  is  a  p recedent  fo r

th is  Cour t  to  sa feguard  the  ava i lab i l i t y  o f  pos tconv ic t ion

re l ie f  under  Ru le  32 ,  aga ins t  Rober t  cur ry  and capr ic ious

ac t i ons /  r ega rd less  o f  t he  sou rce .  P ro tec t i on  o f  t ha t  r i gh t

to  re l ie f  i s  ca l led  f  o r  in  th is  case /  w i th  the  pro tec t . i -on

be ing  necessa ry  t o  f o rec lose  j us t i ce  be ing  t on igh t  t o  pa t r i c k

sw iney  ,  by  t he  use  o f  de r i be ra te l y  f au l t y  l og i c .

The ac t ion  o f  the  t r ia l  cour t  v io la ted  the  r igh ts

granted to Patr ick Swiney by the Fi  f  t ,h  and Fourteenth

Amendments  to  the  Un i ted  Sta tes  Const i tu t ion  and by  Ar t i c le  I ,

Sec t i on  6 ,  Cons i t u t i on  o f  A labama  o f  1901 .

The judgment of  the t r ia l  court  is  due to be reversed
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