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STATEMENT OF THE ISSUES

The appellant herein, Ronald Patrick Swiney, hereby respectfully submits that this
proceeding involves questions of exceptional importance that ought to be reviewed by

this Court en banc, those questions being:

1. In consideration of the fact that the appellant stands convicted of capital
murder as defined under Alabama Code § 13A-5-40(a)(10), was it an error on the part of
the Clerk of this Court and unduly prejudicial to appellant that his application for a
Application for Permission to File a Second or Successive § 2254 petition was returned
unfiled upon the ground that such was not submitted on the form adopted by the Court
and required to be used for all such applications, except in capital cases, which limited
him to 6 to 9 pages of argument and factual allegations relevant to his claim that newly

discovered evidence proves his actual innocence ?

2. Did the Federal District Court below err in determining appellant’s most
recent application for relief under 28 U.S.C. § 2254 constituted a second or successive
petition within the meaning of 28 U.S.C. § 2244(a)(3)(A), thus requiring leave of this
Court for permission to file when undeniable is that the factual predicate for that petition
could not have been discovered through the exercise of due diligence prior to the filing of
his first petition and when the facts underlying that petition, if proven and viewed in light
of the evidence as a whole, are sufficient to establish by clear and convincing evidence
that if not but for the constitutional errors attendant to the State’s intentional destruction
and withholding of exculpatory evidence, no reasonable factfinder would have found

appellant guilty ?



STATEMENT OF THE COURSE OF PROCEEDINGS AND
DISPOSITION OF THE CASE

Following trial by jury held before the Shelby County Alabama Circuit Court, on
June 12, 1989 the appellant herein, Ronald Patrick Swiney, was convicted of capital
murder in violation of Alabama Code § 13A-5-40(a)(10) and was sentenced to life
without the possibility of parole for allegedly shooting two people with a rifle in one
scheme or course of conduct. His conviction was thereafter affirmed without opinion by
the Alabama Court of Criminal Appeals on August 3, 1990. Certiorari to the Supreme

Court of Alabama was then denied on December 14, 1990.

Following denial of his direct appeals the appellant moved the state courts for
habeas corpus relief based on a claim of ineffective assistance of trial counsel, resulting
in an evidentiary hearing being granted, following which said application was in all

respects denied on January 28, 1993.

Mr. Swiney then filed for relief under 28 U.S.C. § 2254 with the United States
District Court, Northern District of Alabama. That application was denied by said court
on June 23, 1998. Following a series of extensions for filings his appeal from that denial

was thereafter denied by this Court on June 10, 1999.

On August 12, 2003 the appellant again petitioned the Alabama state courts for
habeas corpus relief, arguing newly discovered evidence made a part thereof showed his
actual innocence. By order dated March 5, 2004 said application was in all respects
denied with prejudice.  Following, his appeal therefrom to the Alabama Court of

Criminal Appeals for a rehearing was denied on February 11, 2005. Thereafter he



applied to the Alabama Supreme Court for a writ of certiorari, which such application

was denied, without comment, on June 10, 2005.

On May 11, 2006 the appellant, through his attorney, mailed to this Court and to
the respondents an application for leave to file a second or successive petition under 28
U.S.C. § 2254. That application was returned to Mr. Swiney’s attorney by the clerk
unfiled under cover letter dated May 12, 2006 upon the ground it had not been submitted

on the forms adopted by the court.

On June 9, 2006 the appellant filed another petition for habeas corpus relief
pursuant to 28 U.S.C. § 2254 with the United States District Court for the Northern
District of Alabama in which he further argued that newly discovered evidence not
previously available showed his actual innocence. Said petition was then amended on
June 22, 2006. By order dated July 31, 2006 the District Court dismissed that petition,
concluding it was without jurisdiction to consider such as a second or successive petition

in the absence of this Court’s advance permission to file.

The appellant then filed timely Notice of Appeal from the District Court’s above-
referenced order dismissing his most recent petition for habeas corpus relief based on
newly discovered evidence showing actual innocence. Such application for a Certificate
of » Appealability was thereafter denied by the District Court by order dated September 19,
2006, and on appeal therefrom this Court also denied such request for a Certificate of

Appealability by Order dated January 16, 2007.



On February 2, 2007 appellant filed with this Court his timely Motion to
Reconsider, Vacate or Modify its aforementioned Order dated January 16, 2007. Said

motion was thereafter denied by this Court on March 7, 2007.

STATEMENT OF FACTS
(LIMITED TO INSTANT APPLICATION)

INTRODUCTION

The appellant herein, Ronald Patrick Swiney, enjoyed an unblemished 13-year
long career as a police officer, during which time he nearly lost his life in the line of duty
in the course of an investigation into an illegal drug ring operating in his community.
Resulting was that he secured the arrests of the Baldwin County Alabama District
Attorney and the Chief Investigator of the Baldwin County Sheriff’s Department, both of
whom were eventually sent to federal prison upon their convictions for operating such
illegal drug ring. It was his well-documented role in that criminal investigation and
prosecution, Mr. Swiney continues to maintain, that resulted in his being framed for the
murders of his wife and her former husband.

FACTS RELATING TO WHETHER APPELLANT’S IS A “CAPITAL CASE” FOR

PURPOSES OF APPLYING TO THIS COURT FOR PERMISSION TO FILE A
SECOND OR SUCCESSIVE PETITION FOR RELIEF UNDER 28 U.S.C. § 2254.

The appellant herein presently stands convicted of “capital murder” under
Alabama Code § 13A-5-40(a)(10), a crime for which a sentence to death is permissible.
In fact, throughout the trial the prosecutor repeatedly made clear to the jury that he would

indeed be seeking the death penalty in the event of conviction on the top counts of the



