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Case  No .

rN THE COURT OF CRIMINAL

cR-O6-1163

APPEALS OF ALABzu4A

RONALD PATRICK SWINEY

Appel lant

V S .

STATE OF ALARA}4A

Appe 1 I ee

MOTTON TO ADp FA,CJS

Comes now Ronald Pat,r i-ck Swj-ney, the Appellant in

the case as styled above and moves this Honorable Court to

add the facts at tached at  the Statement of  the Facts

at tached hereto,  and as grounds would show ;

That  your appel lant  is  not  sat is f ied wi t .h t .he] - .

fac ts  s ta ted  in  the  op in ion .

2.  That  your  appel lant  w ishes to  add the fac ts

at tached here to .

3 .  Tha t  t h i s  ac t l on  i s  au tho r i zed  by  Ru le  39 ,

A .  R .  A p p .  P

WHEREFORE,  the premises cons idered,  Ronald  Pat r ick

Swiney prays t .hat.  the Staternent Of The Facts at tached hereto

wi l l  be  added to  the Opin ion in  th is  case.

&ffizA
tdn v{. rudncGAN, r r r
At torney for  Appel lant



Sta temen t  O f  The  Fac ts

A  P e t i t i o n  f o r  R e l i e f  f r o m  C o n v i c t i o n  o r

S e n t e n c e  ( P u r s u a n t  t o  R u l - e  3 2 ,  A I a .  R .  C r i m .  P . )  w a s  f i l e d

o n  A u g u s t  1 3  2 0 0 4  b y  P a t r i c k  S w i n e y .  (  C . 1 )  T h e  R u l e  3 2

p e t i t i o n  s o u g h t  r e l i e f  f r o m  h i s  c o n v i c t i o n  f o r  C a p i t a l

Murde r ,  t he  murde r  o f  two  o r  more  peop l -e .  (  C .  3  )  The

two  (  2  )  peop fe  who  were  sho t  t o  dea th  a re  Be t t y  Sw iney ,  t he

w i fe  o f  Pa t r i ck  Sw iney  and  he r  f o rmer  husband ,  Rona l -d  Pa te  (

C . 6 0 )  A  R u I e  3 2  p e t i t i o n  h a d  e a r l i e r  b e e n  f i l e d  b y  P a t r i c k

S w i n e y  a l - l e g i n g  i n e f  f  e c t i v e  a s s i s t a n c e  o f  c o u n s € f  ,  w h i c h

p r i o r  R u l e  3 2  w a s  d e n i e d  o n  J a n u a r y  2 8 ,  1 9 9 3  (  C . 4 )

T h i s  j - n s t a n t  R u l e  3 2  P e t i t i o n  p l e a d s  t h a t  P a t r i c k

Sw iney  has  new ly  d i scove red  ev idence  tha t  was  no t  known  a t

the  t ime  o f  t r i a l -  o r  i n  any  o the r  p roceed ing ,  cou ld  no t  have

been  ea r l i e r  d i scove red ,  a re  new  fac tua l  ma t te r s ,  and  t . l

t h i s  new ly  d i scove red  ev idence  p roves  t ha t  Pa t r i c k  Sw iney  i s

ac tua l l y  j -nnocenL o f  the  c r ime fo r  wh ich  he  was conv ic ted .

He fu r the r  p lead .s  tha t  t he  new ly  d i scove red  ev idenc€  r  i

known a t  the  t ime o f  the  t r id l ,  wou ld  have resu l ted  in  a

d i f f e r e n t  o u t c o m e  a t  t h e  t r i a l  o f  t h e  c a s e .  (  C . 6 )

T h e  s p e c i f i c  n e w l y  d i s c o v e r e d  e v i d e n c e  i s  s c i e n t i f i c

e v i d e n c e  c o n c e r n i n g  a n a l y s i s  o f  a  s p e c i f i c  t y p e  o f  f i r e a r m '



the  type  o f  f j - rearm tha t  was  used in  the  commiss ion  o f  1

o f f e n s e .  T h e  s p e c i f i c  f i r e a r m  i s  t h e  2 2  c a l i b e r  r i f l e

C . 3 3  )  .  T h i s  p a r t i c u l - a r  t e s t  w a s  t h e  f  i r s t  r e p o r t e d  b y  D r .

J o n  J .  N o r d b y  o n  J u l y  2 , 2 0 0 3  (  C . 3 3 ) a n d  i s  b a s e d  o n

i n fo rma t ion  con t .a ined  i n  a  resea rch  pub l i ca t i on  pub l i sh ,

May  ,  2003 ,  t he  Jou rna l  o f  Fo rens i c  Sc iences  I  JFS ,  vo l  .  48  ,

n o .  3  |  p p .  5 3 8 - 5 5 3 ,  M a y  ,  2 0 0 3  I  .  T h e  n e w l y  d i s c o v e r e d

ev idence  was  d i scove red  by  t he  use  o f  ex i s t i ng  sc ien t i f i c

equ ipment  us ing  a  un ique and d i f fe ren t  tes t  in  o rder  to

per fo rm a  new type o f  tes t  o f  gun shot  res idue.  The

equ ipment  used inc ludes  the  Scann ing  E lec t ron  Mj -c roscope

(SEM) ,  combined w i th  equ ipment  wh ich  a l l -ows E lec t ron

D ispe rs ion  Samp l i ng  (EDS) ,  comb ined  w i t h  t he  use  o f  I n f r a

R e d  S p e c t r o s c o p y  ( I R  S p e c t r o s c o p y )  .  (  C . 2 1 0 ) . ( h e r e a f t e r ,

t he  "new tesL"  )  o

A summary  o f  tes t  p rocedures  was s ta ted  in  the

a f f i dav i t s  and  Les t  r epo r t s  submi t t ed  as  ev idence .  An

ear l ie r  tes t  to  de tec t  gunshot  res idue was the  dermal

n i t r a t e  t e s t .  (  C .  2 7 2 ) .  T h i s  e a r l i e r  t e s t  f e a t u r e d  t h e

use o f  co t ton  swabs w iped over  the  sk in  o f  a  suspec ted

shoot  ex  r  then tes t ing  the  swabs fo r  the  presence o f  gunshot

r e s i d u e .  (  C .  t o  1 2 ) .  T h i s  t e s t  w a s  d i s c r e d i t e d  b y  t h e



s c j - e n t i f i c  c o m m u n i t y r  d s  t h e  t e s t  p r o t o c o l  e r r o n e o u s l y

i n d i c a t e d  t h e  p r e s e n c e  o f  g u n  s h o t  r e s i d u e ,  w h e n  t h e  a c t

chemica ls  tes ted  tu rned ou t  to  be ,  no t  gun shot  res idue,  buL

newspape r  i nk ,  pho tocopy  i nk ,  Pd in t ,  sP€c ia l t y  pape rs r  and

other k inds of  cof l lmon chemical  substances .  (  C .  2 '7 2)  .

T h e r e  w a s  a  n e e d  f o r  a  m o r e  p r e c i s e  t e s t ,  w i t h  t h e

tes t  requ i remen t  be ing  tha t  t he  tes t  mus t  de tec t  t he

p resence  o f  gun  sho t  res idue r  ds  d i f f e ren t  f rom o the r  common

chemica l  s  .

T h e  r e p l a c e m e n t  t e s t  ( h e r e a f t e r  t h e  " o l d  t e s L " )  w a s

a  chemica l  t es t  used  to  de te rm ine  the  p resence  o f  t he

chemical-  ant i -mony in gun shot  res idue.  Ant imony is  a

chemical  that  was used in the pr imer component  of  sever

types  o f  ammuni t . ion  and I  a f te r  I9B1 ,  began to  be  used i

p r imer  components  o f  22  ca l iber  ammuni t ion .  Pr j -o r  to  1

ant imony was no t  used in  the  pr imer  o f  22  ca l iber

ammuni t , ion  .  (  C  .21  I )  ,  When ant  imony was used in  the  pr imers

o f  22  ca l i be r  ammun i t i o r r r  a f t e r  \ 98 ' 7 ,  t he re  was  a  spec i f i c

tes t  ready  and ava i l -ab l -e  to  tes t  fo r  the  presence o f  the

chemica l  an t imony in  gun shot  res idue produced by  22  ca l iber

ammuni t ion.

T h e s e  f i r s t  d e s c r i b e d  t e s t s ,  t h e  d e r m a l  n i t r a t e



t es t  and  t he  "o l d  t es t "  we re  i nadequa te  t o  p roduce  a  va l i d

resu l - t  on  gun shot  res idue produced by  22  ca l iber  anrmun i t ion

a t  t he  t ime  th i s  o f f ense  was  commi t t . ed  on  December  10 ,  1987 .

(  c .  6 2 ) .

T h e  p r e s e n t  t e s t ,  w i t h  t h e  d e s c r i p t i v e  t i t l e  o f

Scann ing  E lec t ron  Mi -c roscope (  SEM )  ,  combined w i th  E lec t ron

D i s p e r s i o n  S a m p l i n g  ( E D S ) ,  a n d  I n f r a  R e d  S p e c t r o s c o p y  ( I R

Spec t roscopy )  ( he re ina f t e r  t he  "new  tes t " )  i s  capab le  o f

de tec t i ng  t he  p resence  o f  gun  sho t  r es idue  w i t h  a  h i gh

deg ree  o f  ce r t a i n t y  and  re l i ab i l i t y .  Th i s  enhanced

re l i ab i l i t y  i s  based  i n  pa r t  on  t he  use  o f  r ecen t  t echno logy

which  measures  the  wave length  o f  an  e lec t ron ic  c loud,  and

p r o d u c e s  a  v i s i b l e  t e s t  r e s u f  t  .  (  C .  2 ' l  I )  .  P a r t s  o f  t h i s

"new tes t "  were  deve loped th roughout  the  I99O t  s  bu t  has  on ly

recen t l y  cu lm ina t , ed  i n  t he  f i na l  " new  tes t "  as  repo r ted  i n

t h e  p r e d e c e s s o r  t e s t  i n  M a y ,  2 0 0 3 ,  d e v e l o p e d  i n  i t s  p r e s e n t

f o r m  b y  D r .  N o r d b y  i n  J u l y ,  2 0 0 4  .  (  C  . 2 1 2 )  .

The re  was  sc ien t i f i c  t es t i ng  o f  gun  sho t  r es idue

a t  t he  t ime  o f  t he  a r res t  o f  Pa t r i c k  Sw iney .  The  t es t i ng

t o o k  p l a c e  s o o n  a f t e r  t h e  s h o o t i n g .  (  C .  7 8 )  .  T h e  t e s t i n g

tha t  was  conduc ted  was  t he  "o l d  t es t "  wh i ch  t es ted  f o r  t he

p resence  o f  t he  chemica l  e l emen t  an t imony .  (  C .  77 ) .  The



t es t  was  pe r fo rmed  by  the  A labama Depar tmen t  o f  Fo rens i c

Sc iences  and  the  me thodo logy  used  fo r  t he  tes t i ng  was  tha t

co t ton  swabs  were  rubbed  ove r  t he  hands  o f  Pa t r i ck  Sw iney .

(  C . J " l  )  .  T h e  c o t t o n  s w a b s  w e r e  t h e n  t e s t e d  t o  d e t e r m i n e  i f

t he re  was  any  t race  o f  an t imony  i n  the  gunsho t  res idue  l e f t

o n  t h e  h a n d s  o f  P a t r i c k  S w i n e y .  (  C .  1 1 ) .  T h e  t e s t  d i d  n o t

revea l  t he  p resence  o f  any  an t imony  and  no  fu r the r  t es t i ng

o f  gun  sho t  res idue  was  done  by  the  Depar tmen t  o f  Fo rens i c

S c i e n c e s . ( c . 7 7 ) .

The  co t ton  swabs  tha t  were  used  fo r  t he  tes t

conduc ted  by  the  S ta te  have  now been  " l os t  o r  des t royed"  by

t h e  S t a t e .  (  C .  7 5 ) .  T h e  t r i a l  C o u r t  t o o k  n o t e  o f  t h e  f a c t

tha t  t he  swabs  canno t  be  l oca ted  and  tha t  t he  swabs  canno t

b e  t e s t e d  u s i n g  t h e  " n e w  t e s L . "  (  C . 2 4 1 )  .  T h e  c o t t o n  s w a b s

are  a  red  he r r i ng  .  Wh i  l -  e  t he  swabs  wou ld  be  an  "  ex t  ra "

t h e r e  i s  a d e q u a t e  p h y s i c a l  e v i d e n c e  t o  b e  t e s t e d .  T h e r e  i s

the  ac tua l  r i f f e  t ha t  may  have  been  used  to  shoo t  Be t t y

Sw iney  and  Rona1d  Pa te ,  t o  i nc lude  expended  ca r t r i dges ,  and

a  magaz ine  con ta in ing  seven  (  7  )  ca r t r i dges  tha t  have  neve r

b e e n  f  i r e d .  (  C .  9 0  )  .  T h e r e  i s  a l - s o  a  j  a c k e t ,  s h i r t ,  p a i r  o f

b l - u e  j  e a n s ,  a n d  a  p a i r  o f  " N i k e "  b r a n d  t e n n i s  s h o e s .  (

5

C .  9 0  )  .  T h e s e  p h y s i c a l  i t e m s  w e r e  e v i d e n c e  a t  t r i d J ,  h a v e



been preserved,  and are  ava i lab le  fo r  nondest ruc t ive

t e s t i n g .  (  C .  9 0  )  .  T h e  t r i a l -  c o u r t  d e n i e d  P a t r i c k  S w i n e y '  s

r e q u e s t  t o  t e s t  t h e s e  i t e m s  .  (  C .  2 4 1  )  .  T h e  t r i a l  C o u r t

he  1d ;

Even i f  good cause is  demonst ra ted  a  t r ia l  cour t
i s  no t  r equ i red  t o  o rde r  d i scovexy ,  bu t  "may

exe rc i se  i t s  i nhe ren t  au tho r i t y  t o  o rde r
d i scove ry  i n  a  p roceed ing  f o r  pos t - conv i c t i on
re l  re f  .  "  C i ta t  j -on  f  rom Ex par te  Land,  7 '7  5  So .  2d
8 4 7 , 8 5 2  (  A l a .  2 0 0 0 )  .  F o r  a  m y r i a d  o f  r e a s o n s ,
Swiney  has  no t  demonst ra ted  good cause fo r  h is
r e q u e s t e d  d i s c o v e r y .  (  C . 2 4 8 )  .

The type o f  tes t ing  done by  Dr .  Nordby  in  connect ion

w i th  t h i s  case  s ta r t ed  w i t h  a  r i f l e  o f  t he  same  t ype ,  make ,

and mode l -  as  the  r i f le  tha t .  was  used to  k i l I  Be t ty  Swiney

and  Rona l -d  Pa te .  Th i s  r i f  l e  i s  a  Cha r te r  A rms  22  ca l i be r

A R - 7  r i f l e .  (  C . 1 4 5 ) .  T h e r e  w a s  n o  c o n t r o v e r s y  a b o u t  t h e

t ype  o f  r i f l e  used .  The  t es ted  r i f l e  was  f i r ed  e igh t  t imes

in  an  enc losed  space ,  t he  enc l -osed  space  be ing  t he  same  s i ze

as  t he  room in  t he  Sw iney  house r  whe re  t he  shoo t i ng  ac tua l l y

t o o k  p l a c e .  (  C . 2 J  8 , 3 0 7 )  .  T h e  s h o o t e r  i n  t h i s  t e s t  w o r e  a

su i t  made o f  Tyvek ,  a  neut . ra l -  fabr ic  sea led  pr io r  to  the

t e s t  f i r i n g ,  t h e n  s e a l - e d  u n t i l  t e s t e d .  (  C . 2 7 8 ) .  T h e

resu l - ts  o f  the  tes t  f i r ing  proved tha t  gun shot  res idue was

produced by  the  r i f le  in  such a  quant i t y  as  to  be



"  .  .  .  .  de tec tab le  by  every  means employed by  fo rens ic

s c i e n c e . "  (  C . 2 7 8 ) .

Th i s  t es t i ng  was  done  to  rep l i ca te  t he  shoo t i ng  and

to  observe  the  gun shot  res idue depos i ted  on  the  c l -o th ing  o f

t h e  s h o o t e r .  (  C . 2 1  B )  .  T h e  t e s t  f  i r i n g  r e s u l - t e d  i n  g u r

sho t  res idue  be ing  depos i ted  on  the  c lo th ing  i n  amp le

amoun ts  to  be  eas i t y  de tec ted  by  eve ry  means  emp loyed  by

f o r e n s i c  s c i e n c e r  d s  c o m p a r e d  t o  t h e r e  b e i n g  n o  t r a c e  o l

gun shot  res  idue f  ound by  any  Les t ing  done on  the  c l -o th ing

o f  Pa t r i c k  Sw iney ,  i n  t es t s  t ha t  t he  S ta te  Depa r tmen t  o f

F o r e n s i c  S c i e n c e s  c o n d u c t e d .  (  C .  2 1 9 )  .

The  s ta te  d i d  conduc t  f o rens i c  t es t i ng ,  bu t  on l y  o f

t h e  c o t t o n  s w a b s .  (  C  . 1 1 )  .  T h e  s o l e  t e s t  t h a t  w a s

conducted  was to  tes t  the  co t ton  swabs fo r  the  presence o f

an t imony .  (  C . JJ )  .  No  an t imony  was  f ound  and  no  f u r t he r

tes t ing  was conducted  by  the  Depar tment  o f  Forens j -c

Sc iences .  (  C  .  11  )  .  As  was  p rev ious l y  d i scussed ,  an t imony

was no t  used in  ammuni t ion  manufac tured  fo r  th is  r i f le  .

t he  t ime  o f  t he  shoo t i ng .  The  t es t  was  a  sham.

The on ly  tes t  per fo rmed was to  de tec t  the  presence

o f  an t imony /  even  t hough  i t  was  poss ib fe ,  even  a t  t ha t  t

us i ng  t he  o l - d  t es t ,  t o  t es t  f o r  o the r  chemica l  e l emen ts  t ha t



w o u l d  b e  e x p e c t e d  t o  b e  i n  g u n  s h o t  r e s i d u e .  (  C .  1 4 8 ) .

These  o the r  e l -emen ts  wou ld  i nc lude  the  chemica l  e lemen ts

b o r o n  a n d  l e a d .  (  C .  1 4 8 )  .  T h e  l i m i t a t i o n s  o f  t h e

equ ipmen t  i n  use  a t  t ha t  t ime  in  the  o ld  tes t  made  i t

poss ib le  to  tes t  f  o r  on l y  one  e lemen t  a t .  t he  t  j -me ,  and  the

on ly  e lemen t  t ha t  t he  S ta te  Depar tmen t  o f  Fo rens i c  Sc iences

tes ted  fo r  was  an  e l -emen t .  t ha t  t he  S ta te  knew wou ld  no t  be

p r e s e n t  i n  t h e  g u n  s h o t  r e s i d u e .  (  C .  1 4 B ) .  T h e  S t a t e  a l s o

t e s t e d  t h e  l e a s t  p r o b a b l e  p l a c e  f o r  g u n  s h o t  r e s i d u e  t o  b e

depos i t€d ,  t he  hands  o f  t he  suspec ted  shoo te r ,  ra the r  t han

the  c lo th ing  o f  t he  suspec ted  shoo te r ,  where  gun  sho t

r e s i d u e  w o u l - d  m o r e  l i k e l y  b e  d e p o s i t e d  f o r  a  l o n g e r  p e r i o d

o f  t i m e .  (  C .  1 4 8 ) .

The  "new  tes t "  can  t es t  f o r  gun  sho t  r es idue  by

detec t ing  no t  j  us t  chemica l  e lements ,  bu t  add i t i -onaI1y ,  can

de tec t  bo ron  g lass  res idues  wh i ch  a re  f used  w i t h  ba r l um and

l e a d  r e s i d u e s  a n d  d e p o s i t e d  o n  c l o t h i n g .  (  C .  4 3 r 1 5 6 )  .  T h e

p ro j  ec t i l e  can  now  be  t es ted  t o  de tec t  bo ron  g lass

f r i c t i on i  ze r  o r  r es idues  f used  w i t h  l ead  and  ba r i um a t  h i gh

tempera tures ,  wh ich  fused combina t ions  do  no t  appear  in

n a t u r e .  (  C .  4 3 , I 5 0 ) .

T h e  m a j  o r  p a r t  o f  t h e  c a s e  i n  c h i e f  f o r  t h e  s t a t e


