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Patrick Swiney requests that oral a t be aLlowed

in this appeal. He contends that oral

helpfuf to this Court in making the decision

Reasons that oral argument would be helpful t

because there are a nurnbe! of mixed questions

the issues in this aPPeal -

The majox issue is a question of fact'

de novo by this court. The question of fact

evidence presented in the Rule 32 petition of

is "newly discovered evidence." Patrick Swi

that the evidence that he has presented in hi

fact, newly discovered evidence. while there

definition for newly discovered facts, that

involveg firet of aII answering questions of

argumenl would be helpful in terrifying and

examples and differentiating questions of fa

thls determination.

There is also a series of technical

involved, with these questions involving the

the scientific equipment used in the prelimi

this case. oral argument would be a heJ-pful

t would be

n th is  case.

the court is

involved in

to be decided

s whether the

Patrick Swiney

y contends

appeal is in

is  a  lega1

f in i t ion

act .  Ola l

involved in

operation of

ary testing in

way to resolve



questions relating to the capabil it ies, l imitations' and

development of this equipment, and of the methodofogy used

to gather test samples for the equipment ' older t-echnical

methods could be compared and contr:asted in oral argumenL'

where the experience and background of individuals'

including the fearned Judges of this court, vary greaLly'

Technical questions concerning the operation of

f i rearms,  b lood spat te r ,  and the  xe la t ionsh ip  to  the  scene

of the crime coutd be effectively discussed in relation to

the  legaf  i ssues  to  be  dec ided.

Mixed ques t ions  o f  1aw and fac t '  as  we l l  as  i ssues

concern ing  techn ica l  in fo rmat ion '  and fami l ia r i za t ion  w i th  a

spec i f i c  loca t ion ,  a le  a l1  p resented  in  the  fac tuaL se t t ing

o f  th is  appea l .  o ra l -  a rgument  wou ld  be  espec ia l l y  he lp fu l

in comparing, contrasting' and differentiating questions of

fac t  as  they  app ly  to  p r inc ip les  o f  law in  th is  case '

Patrick swiney respectfull"y requests oral argument in this

c a s e .

Respectfully submittedi

1 I
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Statement of The case

Patrick Swiney was convicted in the Shelbv

County  C i rcu i t  Cour t  o f  cap i t -a l  Murder  in  v io la t ion  o f  A l r : '

code S13A-5-40 (a )  (10) '  murder  o f  two or  more  peop le '  on

June 12 .1989 '  (  C '1 )  The conv ic t ion  was a f f i rmed on  appea l "  '

Swiney  v .  S ta te /  555 so '  2d  : - .2O '1  (A la '  c r im '  App '  1989) '  (

c .  4 )  ]n  1993 '  Swiney  f i led  a  Ru le  32  pe t i t ion  wh ich  was

d e n i e d f o l } o w i n g a n e v i d e n t i a r y h e a r i n g . ( C , 4 ) T h e d e n i a l

was a f f i rmed.  l sw iney  v '  S ta te '  662 So '  2d  305 (A la '  Cr Im '

App.  1994) ,  cer t '  den ied /  Ex  Pat te  sw iney t  668 so '  2d  519

(A la .  1995)  ) '  A  pe t j - t ion  fo r  wr i t  o f  habeas corpus  was

den ied  in  the  Un i ted  Sta tes  D is t r i c t  Cour t  fo r  the  Nor thern

Dis t r i c t  o f  A labama on June 23 '1998 '  I  C '4 )  cer t i f i ca te  o f

Appea lab i t i t y  was  den ied  by  the  11 th  c i rcu i t  cour t  o f

A p p e a l s  o n  A u g u s L  1 3 ,  1 9 9 9 '  (  c ' 5 )  o n  A u g u s t  1 3 '  2 0 0 3 '

Swi ,ney  f i led  a  subsequent  Ru le  32  Pet i t ion  in  the  She]by

County circuit Court chaflenging his conviction under RuIe

3 2 . 1 ( e ) , A l a .  R .  c r l m '  e '  c l a i r n i n g  n e w l y  d i s c o v e r e a  e v i d e n l e

o f  facLua l  innocence '  (  c '  159)  on  January  10 '  2004 '

Request For Productaon Of Evidence was fi led by Pai:rick

S w i n e y  '  ( C .  9 0 ) Th is  Ru le  32  Pet i t ion  and the  Request

For Production Of Evidence were then denied without a



hearing and with prejudice on March

Notice of Appeaf was fi led on Aprj-l

Th is  appea l  fo l lowed '

5 ,  2 0 0 4 .  |  2 a 5 - 2 5 0 )

1 - 4 ,  2 0 0 4 .  \  c .  2 5 r )

Sta tement  o f  The I  ssues

l-. Evidence of Actual Innocence Exists and Is

T i m e l y  F i l e d  u n d e r  R u l e  3 2 ' 1 ( e )  A ' R '  C r i m ' P '  '

2 '  IL  Was Er ror  to  D ismiss  the  Ru le  32  Pet i t ion

Cons ider ing  C lear ly  Es tab t ished Federa l  and Sta te  Law'

3 .  D ismissa l  o f  The PeL i t ion  Wi th  Pxe jud ice  Wi thout

Hear ing  Was A Den ia l  Of  Due Process '

4 .  Excu lpa toxy  Brady  Mater ia l  Was Wrongfu l l y

Wi thhe ld  fxom Pat r i ck  Swiney  '

5 .  I t  V las  Er ror  to  D ismiss  the

Conta in ing  Newty  D iscovered Ev idence o f

6 .  IL  Was Er ror  Not  To  Ru le  On

in  the  PeL i " t ion .  '

A  Pet i t ion  fo r  Re l ie f  f rom Conv ic t ion  or

Sentence (Pursuant  Lo  RuIe  32 '  A la '  R '  c r !m '  P ' )  was  f i led

on Augus l  13  by  Pat r i ck  Swiney '  (  C '1 )  The Ru le  32  pe t i t ion

sought refief from his convictlon for Capitat Murder' the

RuIe 32 Pet  i t  ion

Actual  Innocence.

a l f  The Issues Pl "ed

s r at€r0c-qq_llll-lbc--Iq9g€



m u r d e r o f t w o o r m o r e p e o p l e . ( C . 3 ) T h e t w o ( 2 ) p e o p l e w h o

were  shot  to  death  are  tse t ty  Swiney '  the  w i fe  o f  Pat r i ck

swlney  and her  fo rmer  husband '  Rona ld  Pate  (  c '60)  A  Ru le  32

pet i t ion  had ear l ie r  been f i led  by  Pat r i ck  sw iney  a l leg ing

ine f fec t i ve  ass is tance o f  counse l '  wh ich  pr io r  Ru le  32  was

den ied  on  January  28 ,  1993 |  c '4 )

Th is  ins tan t  Ru le  32  Pet i t ion  p leads  tha t  Pat racK

Swiney has newly discovered evidence that was not known at

the  t ime o f  t r ia l  o r  an  any  oLher  p roceed ing '  cou ld  no t  have

been ear l ie r  d iscovered,  a re  new fac tua l  mat te rs '  and lha f i

th is  newly  d iscovered ev idence proves  tha t  Pat r i ' ck  sw iney  is

ac tua l l y  innocent  o f  the  c r ine  fo r  wh ich  he  was conv fc tea '

He fu r the !  p teads  tha t  the  newly  d iscovered ev idence '  i f

known a t  the  t ime o f  the  t r ia l '  woufd  have resu l ted  ln  a

d i f fe ren t  ou tcome a t  the  t r ia l  o f  the  case '  {  C '6 )

The spec i f i c  newly  d iscovered ev idence is  sc j -en t i f i c

e v i d e n c e c o n c e r n i n g a n a l y s i s o f a s p e c i f i c L y p e o f f i r e a r m '

the  type  o f  f i rearm tha t  was  used in  the  corun iss ion  o f  Lh t l

o f fense.  The spec i f i c  f i rearm is  the  22  ca l iber  r i f le  (

C . 3 3 ) .  T h i s  p a r t l c u l a r  t e s t  w a s  t h e  f i r s t  r e p o r t e d  b y  D r '

Jon  .T .  Nordby  on  Ju ly  2 t  2Oo3 (  c '33)and is  based on

l n f o r m a t i o n c o n t a i n e d i n a r e s e a l c h p u b f i c a t i o n p u b l i s h e d i n



May,  2003.  the  Journa l  o f  Forens ic  Sc iences  [JFS '  vo t '  48 '

no .  3 ,  PP.  538-553 '  v lay  '  2oo3 l '  The newly  d j -scovered

ev idence was d iscovered by  the  use  o f  ex is t ing  sc ienL i f i c

equipment using a unique and different test in order to

per fo rm a  nev t  type  o f  tes t  o f  gun shot  res idue '  The

equipment used incl-udes the scanning Electron Microscope

(sEM) , conbined with equipment which allows Electron

Dispers ion  sampl ing  (EDS) '  con lc ined w i th  the  use  o f  In f ra

Red spec t roscopy  ( rR spec t roscopy)  '  (  c '2 ' lO)  '  (herea f te r '

the "ne!'t test" ) '

A surffnary of test procedures was stated in the

a f f i d a v i L s a n d t e s t r e P o r t s s u b m i t t e d a s e v i d e n c e . A n

e a r l i e r t e s t t o d e L e c t g u n s h o t x e s i d u e w a s t h e d e r m a l

n i t ra te  Les t '  (  C '  212)  '  Th ls  ear l ie r  tes t  fea tured  th$ i

use of cotton swabs wlped over the ski'n of a suspected

shooter ,  then tes t ing  the  swabs fo r  the  presence o f  gunshot

res idue '  I  C '  to  
'12)  '  Th is  tes t  was  d isc red l ted  by  t 'ne

sc ien t i f i c  conmuniLy '  as  the  tes t  p ro toco l  e r roneous ly

lnd ica ted  Lhe presence o f  gun shot  res idue '  when the  ac tua l

chern ica ls  tes ted  tu rned ou t  to  be '  no t  gun shoL res idue '  bu t

ne!.Ispaper ink, phococopy ink' paint' specialty papers' and

other kinds of corNnon chemical substances' ( c' 2'12) '



There  was a  need fo r  a  more  prec ise  tes t '  v i i th  the

test requirement being thaL the test must detect Lhe

presence of gun shot resrdue' as different from other coru'Lon

chemica ls .

The rep l -acement  tes t  (herea f te r  the  so ld  tes t " )  was

a chemical tesL used to delermine the presence of the

chemical antimony an gun shot residue' Antimony ls a

chemical that was used 1n the primer component of several

types  o f  a (unun i t lon  anq '  a f te r  1987 '  began to  be  used in  the

pr imer  compone \ ts  o f  22  ca l iber  a ru lun i t ion '  Pr iox  to  198f i /

antimony was not used in the primer of 22 caliber

amnun i t ion .  I  C '21 f \  '  When ant imony was used in  the  pr imers

o f  22  ( ja l ' ;be t  a lunun i t ion '  a f te r  1987 '  there  was a  spec i f i c

tes t  xeady  and ava i lab le  to  Les t  fo r  the  presence o f  the

chemical antj 'mony in gun shot residue produced by 22 caliber

arunun i t ion .

These f i rs t  descr ibed tes ts '  the  dermal  n i t ra te

tes t  and the  "o td  tes t "  were  inadequate  to  p roduce a  va t i i i

r e s u l t o n g u n s h o t r e s i d u e p r o d u c e d b y 2 2 c a ] . i b e r a m m u n i t a o n

at  the  t ime th is  o f fense was comni t ted  on  Decenber  10 '  1981 '

\  c .  6 2 ) .

The present  tes t '  w i th  the  descr ip t i ve  t i t le  o f



scannlng Electron Mlcroscope (SEM) ' conttrined with Electron

Dispers ion  Sampl ing  (EDS)  '  and  In f ra  Red Spect roscopy  (TR

Spect roscopy)  (here ina f te r  the  "new tes t " ) i s  capab le  o f

de tec t ing  the  presence o f  gun shot  res idue w i th  a  h igh

degree o f  cer ta in ty  and re l iab i l i t y '  Th is  enhanced

re t iab i l " iLy  i s  based in  par t  on  the  use  o f  recent  techno l t igy

which measures the r' iavelength of an electronic cloud' ano

produces  a  v is ib le  tes t  resu l t '  \  c '  21 I )  '  Par ts  o f  th is

"new tes t "  were  deve loped th roughout  the  199Ors  bu t  has  on ly

xecent ly  cu lmj -na ted  In  che f ina l  "new tes t "  as  xepor ted  in

| h e p r e d e c e s s o r t e s t i - n M a y , 2 o o 3 , d e v e l o p e d i n i t s p r e s e n t

f o r m  b y  D r .  N o r d b y  i n  J u l y '  2 O O 4 '  \  C ' 2 1 2 )  '

There  was sc ien t i f i c  tes t ing  o f  gun shot  res idue

at  the  t ime o f  the  ar res t  o f  Pat r i ck  sw iney '  The tes t lng

took  p lace  soon a f te r  the  shoot ing '  (  c '  18)  '  The tes tang

that was conducted was the "old test" which tested for the

presence o f  the  chemacaf  e lement  an t imony '  (  c '  77) '  The

test was performed by the Alabarna Department of Forensic

S c i e n c e s a n d t h e m e t h o d o l o g y u s e d f o r t h e t e s t i n g w a s t h a t

cotton swabs were rubbed over the hands of Patrick Swiney'

(  C .? l ) .  The co t ton  swabs were  then tes ted  to  de termine i f

i - h e r e w a s a n y t l a c e o f a n t i m o n y i n t h e g u n s h o L r e s i d u e l e . ! ] |


