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SUMMARY OF THE ARGUMENT

Pat r i ck  Sw inev  concedes  tha t .  t he re  a re  c i r cums tances ,

w i thou t .  l i s t i ng  eve ry  c i r cums t .ance ,  where  d i sm issa l  o f  a

R u l e  3 2  p e t i t i o n  w i t h o u t  a  h e a r i n g  i s  w a r r a n t e d ,  a n d  i s  a

mat . t . e r  o f  j ud i c ia l  d i sc re t i on .  These  i nc lude ,  bu t  a re  no t

l i m i - l e d  t o ,  c a s e s  w h e r e  t h e  R u l e  3 2  p e t i t . i o n  i s  b e f  o r e  t h e

z-^r r  r+-  t . , r l  w i thout .  t .he f  i t ing  f  ee be ing pa id ,  or  there  hasv\-, f  u.L r- ,  } .- / \ l

been  a  ru l i ng  f i nC ing  the  pe t i t i one r  t o  be  i nd igen t .  O the r

Ru Ie  32  pe t i t i ons  tha t .  a re  p rocedura l l y  p rope r  a re  due  to  be

su rnmar i l y  d i sm issed  because  the  Ru le  32  pe t i t i on  has  no

mer i t .  Th i s  conc lus ion  o f  t he  pe t i t i on  be ing  w i thou t  mer i t

can  be  based  upon  the  comp le te  l ack  o f  ev idence  to  suppor t

the  p lead ings  con ta ined  i n  the  Ru le  32  pe t i t i o r r r  o r  where

the  t r j - a l  j udge  has  pe rsona l  know ledge  o f  t he  con ten ts  o f

the pet i t ioor  and t .h is  knowledge leads to  a  wel l  founded

c o n c l u s i o n  t h a t  t h e  p e t i t i o n  h a s  n o  m e r i t . .

The  Ru le  32  peL i t i on  i n  t h i s  case  was  summar i l y

den ied  I  w i thou t  t he re  be ing  an  ev iden t i a ry  bas i s  f o r  t he

den id l ,  o r  t he  bas i s  o f  den ia l  be ing  the  pe rsona l  know ledge

c f  t h e  t r i a l  i u C q e .

There  i s  ev idence  i n  the  fo rm o f  t he  a f f i dav i t  o f  a

p rope r l y  qua l i f i eC  exper t  t ha t  t he  ev iCence  i n  th i s  case  can



be  tes teC ,  and  tha t  t he  resu l t  o f  t he  tes t i ng  can  p rove  the

a c t u a l  i n n o c e n c e  o f  P a t r i c k  S w i n e v .  T h e  S t a t e  a r s u e s  t h r a t

the  tes t  t ha t  can  p rove  the  ac tua l  i nnocence  o f  Pa t r i ck

Sw iney  i s  no t  new,  bu t  i s  an  o lC  tes t .  The  s5 r ' a . i -  f  r : r

Pa t r i ck  Sw iney  g i ves  tes t imony  by  a f f i dav i t  t ha t  t he

mate r ia l s ,  p rocedures ,  and  equ ipmen t .  used  i n  the  "new"  tes t

a re  i n  f  ac t ,  new.  The  exper t  f  o r  t he  S t .a te  on  the  one  hand

s t a t e s  i n  h i s  a f f i d a v i t  t h a t  t h e  " n e w "  t e s t  i s  n o t  n e w  a t

a l l ,  bu t  i s  o ld  sc j -ence /  even  though  the  S ta te  Depar tmen t  o f

F o r e n s i c  S c i e n c e s  d o e s  n o t  h a v e  t h e  c a p a b i f i t y  o f  p e r f o r m i n g

th i s  t es t  a t  t . h i s  t ime .  Add i t i ona f  l y ,  t he  expe r t  emp loyed

by  the  S ta te  Depar tmen t  o f  Fo rens i c  Sc iences  dec la res  tha t

the  tes t  i s  so  new as  to  l ack  accep t .ance  by  the  genera l

sc ien t i f i c  con rmun i t v .

The re  i s  t es t imony  by  a f f iCav i t  as  to  whe the r  t he

" n e w "  t e s t  i s  i n  f a c t /  c a p a b l e  o f  p r o d u c i n g  n e w l y  d i s c o v e r e C

ev i -dence .  The re  i s  a  cons ide rab le  anC fac ia l l y

i r r e c o n c i l a b l e  d i f f e r e n c e  o f  o p i n i o n  i n  t . h e  a f f i d a v i t s  o f

the  expe r t s  f o r  Pa t , r i ck  Sw iney ,  and  fo r  t he  S ta te  -

E v i d e n c e  f r o m  t h e  t r i d l ,  i n  t h e  f o r m  o f  t h e  r t f l e ,

. } . r r r r a l - q  
a n d  o t h e r  m a t e r i a l s  s t i l l  e x i s t s  i n  a n  e v i C e n c ev s 4 + v u v t

I  n ^ l z o r  ^ n d  C a n  b e  S U b j  e C t e d  t o  t h e  " n e w , ,  t . e S t .  T h e  . . n e w ,
+ v v J L v !  f  v .



t e s t ,  w h a t e v e r  t h e  o u t c o m e ,  w o u l d  b e  c o n c l u s i v e .  T h e  r e s u l t s

o f  t h e  " n e w "  t e s t  w o u l d ,  i n  t h e  f i r s t  a l t e r n a t i v e /  p r o v e

t h a t  i t  w a s  p h y s i c a t l y ,  s c i e n t i f i c a l l y ,  a n d  a c t u a l l y

imposs ib le  fo r  Pa t r i ck  Sw iney  to  have  f i r ed  the  weapon  tha t

k i l l ed  the  v i c t ims  i n  th i s  case .  The  second  a l t e rna t i ve

wou lC  be  tha t  t he  "new"  tes t  wou ld  p rove  tha t  Pa t r i ck  Sw iney

d id  in  f  ac t  f  i re  the r i  f  le  that  k i  l led  the v ic t i -ms in  th i  s

r r a  q a

The  "new"  tes t  us ing  s im i l a r  ma te r i a l s  p roves  tha t ,

Pa t r i ck  Sw iney  cou ld  noL  have  f i r ed  the  weapon  tha t  k i l l ed

the  v i c t ims  i n  th i s  case .  Pa t r i ck  Sw iney  has  been  den ied

p e r m i s s i o n  t o  p e r f o r m  t h e  " n e w "  t e s t  u s i n g  t h e  r i f l e ,

bu l l e t s ,  and  ma te r ia l s  wh ich  a re  s to red  i n  an  ev idence

l o c k e r  a n d  c a n  b e  t e s t e d .

T h e  S t a t e  p e r f o r m e d  s c i e n t i f i c  t e s t s  o n  t h e  b u l l e t ,

r i  f  I  e  -  a n c j  m a t e r i a l s  b e f o r e  t h e  t r i a t  o f  t h e  c a s e .  T h e! 4 ! L V t  9 r r \

Sta te  tes t i f i ed  tha t  t es t i ng  had  been  pe r fo rmed  and  the

resu l t s  were  i nconc lus i ve .  However  the  S ta te  expe r t . s  d id

not  revea l  t .hat .  the tes t  that .  was per formed tes ted for  t race

e lemen ts  tha t  had  no t  been  used  i n  the  bu l l e t s  f i r ed  bv  the
J

r i  r I  o  . -d  tha t  t he re  was  no th i_nq  fo r  t he  "o ld "  t es t  t o! + 4 L V f  g r r \

d iscove r .  The  S ta te  knew in  advance  tha t  t he i r  t es t .  was  a



sham,  bu t  tha t  in fo rmaL ion  was suppressed,  the  in fo rmat ion

was mater id l ,  and i  f  de fense counse l  and t .he  i  u rv  had known

that  the  tes t  per fo rmed by  the  Sta te  Forens j -cs  Labora tory

was a  sham,  i t  i s  reasonab le  to  expec t  tha t  the  ou tcome o f

the  case wou ld  have been d i f fe ren t .

T h e  S t a t . e  d i d  n o t  b r i e f  o n  t h e  i - s s u e s  o f  t h a t  i t  w a s

e r ro f  f o r  t he  t r i a l  Cour t .  t o  d i sm iss  Pa t r i ck  Sw iney ,  s  Ru Ie

? )  r ra , -  i  I  i  cn  based  upon  the i r  be ing  no  ev iden t i a rv  bas i s  f o rJ 4  
l : / v u ! u r \

d ism j -ssa l ,  o r  on  the  i ssue  o f  t he  d i sm issa l  w i thou t

a f fo rd ing  a  hea r ing  under  the  c i r cums tances  o f  t he  case ,

be ing r  a  den ia l  o f  due  p rocess .

Pa t r i ck  Sw iney  con tends  tha t  he  i s  ac tua l l y  i nnocen t ,

and  tha t  t he  "new"  tes t i ng  wou ld  to t .a l l y  exonera te  t . o  h im  o f

th i  s  c r i -me r  ds  DNA tes t  ing has exonerat ,ed manv o ther

wrong fu l l y  conv i c t ,ed  de fendan ts .  The  conv i c t i on  i n  t h i s

case  was  ob ta ined  by  ta in ted  ev idence ,  and  I  us t i - ce  requ i res

tha t  t he  d i sm issa l  be  reve rsed ,  t ha t  Pa t r i ck  Sw iney  be  g i ven

an  oppor tun i t y  t . o  be  hea rd  a . ' . 1  rn  n rasen t  ev iCence  and

tes t imony  to  suppor t  h i s  pe t i L io r r ,  and  tha t  he  be  a t l owed  to

t e s t  t h e  r i f l e ,  b u l l e t s ,  a n d  o t h e r  m a t e r i a l s  a s s o c i a t e d  w i t h r

t h i s  c a s e .

F i n a f l y ,  t h e r e  w e r e  t w o  ( 2 )  m o t i o n s  p e n d i n q  i n  t h e



t r i a l  C o u r t  w h e n  t h e  R u l e  3 ?  n a f i f i n r 1  w a s  d e n i e d .  T h e s e

mot ions were for  su lT tmary  l  udgment ,  anC for  a  dec lara tory

i  r r r ln r rnar r i -  Pat r ick  Swiney contends that  the t r ia l  Cour tJ  
s v Y r r L v r f  u  .

er red  to  reve rsa l  when  i t  d id  no t  ru le  upon  mo t ions  pend ing

i n  t h e  t r i a l  C o u r t  b e f o r e  d i s m i s s i n g  t h e  R u l e  3 2  p e t i t i o n .

Pa t r i ck  Sw iney  con tends  tha t  t he  j udgmen t  o f  t he

t r i a t  C o u r t  i s  C u e  t o  b e  r e v e r s e d .



ARGUMENT

1 .  E v i - d e n c e  o f  A c t u a l  I n n o c e n c e  E x i s t s  A n d  T h e  P e t i t i o n  r s

T i m e l y  F i l e d  u n d e r  R u l e  3 2 . 1  ( e )  A . R .  C r i m . p .

The  S ta te  has  wa ived  appe l l a te  rev iew  o f  t he i r  a rgumen t

b e c a u s e  o f  t h e i r  f a i l u r e  t o  c o m p l y  w i t h  R u l e  z B  ( a )  ( 5 ) ,

A l a .  F . . A p p . P . ,  w h i c h  r e q u i r e s  p a r t i e s  t o  i n c l u d e  i n  t h e

a rgumen t  sec t i on  o f  t he i r  appe l l a te  b r i e f  c i t a t i ons  to

r e l e v a n t  l e g a l  a u t h o r i t i e s  r  d s  w e l l  a s  p o r t i o n s  o f  t h e

record.  At . tent  ion i  s  inv i t .ed to  the arg iument  conta ined in

A p p e l l e e ' s  B r i e f  f r o m  p a g e s  2 0  t o  5 9 .  T h e  S t a t e  f a v o r s  t h i s

C o u r t  w i t h  3 9  p a g e s  o f  t h e  f e e l i n g s  a n d  b e l i e f s  o f  t h e

A t t o r n e y  G e n e r a l  a n d  h i s  d e p u t i e s .  o n e  c i t a t i o n  o f

a u t h o r i t y  ,  F a r r i s  \ , / .  S t a t e ,  2 0 0 3  W L  2 2 2 - 2 0 3 5  J  ,  * 4  ( A l a .

C r i m .  A p p  .  2 0 c 3  )  ,  i s  a t  p a g e  3 2 .  ( T h e r e  a r e  g  c a s e s

re fe renced  i n  foo tno tes  i n  t hese  pages  )

Nc tw i ths t .anC ing  a  fa i l u re  to  p rov ide  tega l  a rgumen t  by

the  S ta te ,  Pa t r i ck  Sw iney  con t .ends  t . ha t  t h i s  appea l  o f  t he

d e n i a l  o f  h i s  R u r e  3 2  p e t i t i o n  s h o u l d  b e  e v e n t u a l l v  d e c i d e d

on  t , he  mer i t  s  o f  t he  pe t i t i oo ,  ra the r  t han  by  the  d i sm issa l ,

wh ich  Pa t r i ck  Sw iney  con tends  was  an  abuse  o f  d . i sc re t . i on  bv

t h e  t r i a l  C o u r t .

A t .  t r i  d L ,  a  s h a m  s c i e n t i f i c  t e s t  w a s  t e s t i f i e d  t o  b u y  t h e

6



exper t  f rom the  Sta te  Depar tment .  o f  Forens ic  Sc iences .

Pa t ruck  Sw iney  was  t hen  conv i c ted ,  baseC i n  l a rge  pa r t  on

t h i s  " o l d "  t e s t ,  t h a t  w a s  i n  f a c t I  a  s h a m .

There  i s  a  "new"  tes t  t ha t  p roCuces  resu l t s  t , ha t .  a re

"new ly  d i scove red  ev idence .  "  Th i s  new iy  d i scove red ,  ev idence

w i l l  c o n c l u s i v e l y  p r o v e  t h a t  P a t r i c k  S w i n e y  i s  a c t . u a l l y

i nnocen t  .  The  Ru Ie  32  pe t i t . i on  i n  t h i s  case  i s  t  ime ly  f  i l ed .

a f t e r  P a t r i c k  S w i n e y  d i s c o v e r e d  t . h i s  r e c e n t l y  d i s c o v e r e d

"new"  tes t  t ha t  w i l l  conc lus i ve l y  p rove  h i s  i nnocence .  The

S t a t  e

V{h i te  the Sta te 's  argument  on th is  issue is  found.  f rom

p a g e s  2 A  t o  4 9 ,  a n d  i s  d i v i d e d  i n t o  s e v e n  h e a d i n g s  I  a  f a i r

summary o f  the argument  o f  the Sta te  may be accurate ly

s t a t e C  a s  b e i n g  i n  t w o  C i s t i n c t  p a r t s .  T h e  S t a t e  a r g u e s

tha t  (  1  )  t he  tes t  used  by  Dr .  No rdby ,  t he  expe r t  f o r  Pa t r i ck

S w i n e y ,  i s  n o t  " n e w l y  d i s c o v e r e d  e v i d e n c e "  ( A p p e l l e e t s  B r i e f

a t  22 )  w i th  (2 )  t he  fo l l ow  on  sub  a rgumen t  be ing  tha t  t he

p re l im ina ry  tes t i ng  conduc t .ed  by  Dr .  No rdby  i n  t h i s  case

does  no t  use  the  same r i f l e ,  ammun i t i on ,  and  c lo th ing

samp les  th ra t  a re  the  ev j -Cence  i n  th i s  ca  qc  /  Appe l l ee '  s

B r i e f  a t  2 5 - Z B )  ( T h e  r e a s o n  b e i n g  t h a t  t h e s e  i t e m s  a r e

s t o r e C  i n  a n  e v i d e n c e  l o c k e r  a n d  t e s t i n q  o f  t h e s e  i t e m s  w a s

l


